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Date of Hearing: April 25, 2018

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
Cecilia Aguiar-Curry, Chair
AB 3068 (Daly) — As Amended April 16, 2018

SUBJECT: County government: contract legal counsel: itauatontroller.

SUMMARY : Requires county boards of supervisors to obtalependent legal counsel to
assist a county auditor-controller who request$ sissistance, if a county counsel or district
attorney would have a conflict of interest in reganeting the auditor-controller. Specifically,
this bill :

1)

2)

3)

4)

5)

6)

7)

Expands existing law that governs instances in lvhicounty counsel or district attorney
would have a conflict of interest in representingpanty assessor or a county sheriff, by
requiring, upon request of a county auditor-coterol board of supervisors to contract with
and employ legal counsel to assist the auditorrotiat in the performance of his or her
duties in any case where the county counsel odigtgact attorney would have a conflict of
interest in representing the auditor-controller.

Allows a county auditor-controller to initiate ar parte proceeding before the presiding
judge of the superior court, after giving noticehe county counsel or the district attorney,
in the event that the board of supervisors doesoatur with the auditor-controller that a
conflict of interest exists. The county counsetlstrict attorney may file an affidavit in the
proceeding in opposition to, or in support of, #uglitor-controller's position.

Requires a presiding superior court judge thatrdetes in any ex parte proceeding that a
conflict actually exists to also rule on whethgresentation by the county counsel or district
attorney through the creation of an "ethical walappropriate, if requested by one of the
parties. The factors to be considered in thisrdatetion of whether an "ethical wall"

should be created are: equal representation; tdvalpport; access to resources; zealous
representation; or, any other consideration tHatee to proper representation.

Requires the auditor-controller's office to payowsn legal costs and all costs incurred in the
action by the opposing party if a court determitied the action brought by the auditor-
controller is frivolous and in bad faith, as spexdf

Requires a board of supervisors to immediately eynf@gal counsel to assist the auditor-
controller if the presiding judge determines thabaflict of interest does exist, and that
representation by the county counsel or districiraey through the creation of an ethical
wall is inappropriate.

Requires legal counsel employed to assist an agsa@ssauditor-controller or a sheriff to be
selected by the presiding judge, who must congltiecounsel compensation rates prevailing
in the county for similar work, and allows an aseesan auditor-controller, a sheriff, or the
board of supervisors to recommend specific legahsel to the judge.

Defines "conflict of interest" to mean a conflidtioterest as defined in Rule 3-310 of the
Rules of Professional Conduct of the State Baraiif@nia, as construed for public
attorneys.
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8) Provides that these provisions also apply to anyenbrought after an auditor-controller
leaves office if the matter giving rise to the néadindependent legal counsel was within the
scope of the duties of the auditor-controller winl@ffice, and the auditor-controller would
have been authorized under this bill to requesagpintment of independent legal counsel.

9) Provides that, if the Commission on State Manddé&tsrmines that this bill contains costs
mandated by the state, reimbursement to local &gaad school districts for those costs
shall be made pursuant to current law governinig steandated local costs.

EXISTING LAW requires a county board of supervisors, at thaesigof the county assessor
or county sheriff, to obtain outside counsel if tmeinty counsel or the district attorney would
have a conflict of interest in representing therisher assessor, pursuant to the provisions that
this bill would extend to such situations with aodicontrollers.

FISCAL EFFECT : This bill is keyed fiscal and contains a stateradated local program.
COMMENTS:

1) Bill Summary. This bill requires county boards of supervidorsbtain independent legal
counsel to assist a county auditor-controller wéguiests such assistance, if a county counsel
or district attorney would have a conflict of irgst in representing the auditor-controller.

This bill also requires legal counsel employeddsist an assessor, an auditor-controller or a
sheriff to be selected by the presiding judge, @iwlvs an assessor, an auditor-controller, a
sheriff, or the board of supervisors to recommegretsic legal counsel to the judge.

This bill is sponsored by Orange County Auditor-@olher Eric Woolery.

2) Author's Statement According to the author, "This bill will strerigin the independence
and effectiveness of county auditor-controllersabgwing them to request the hiring of
outside legal counsel, using the same processstioatrently available to county assessors
and sheriffs. Through these changes, these ingilsccan remain objective and thoroughly
evaluate the financial decisions within their coesitfree from fear and intimidation."”

3) Background. Existing law provides for county powers and goagce, including an elected
county board of supervisors, an elected countyiféhan elected district attorney, and an
elected assessor. The powers of a county carbendxercised by the board of supervisors
or through officers acting under the authorityte board or authority conferred by law. The
board supervises the official conduct of all couniftycers, particularly as their activities
pertain to the management and disbursement offibids. The board of supervisors is
also vested with the constitutional authority toypde for the number, compensation, tenure,
and appointment of employees.

State law creates additional county officers, idolg a county auditor and a county counsel.
The county auditor can be elected or appointece ciunty counsel is appointed by the
board of supervisors and is the chief legal advisdhe county. A county counsel may only
be removed by a grand jury or the board of supersifor cause, such as for misconduct,
malfeasance, or failing to perform his or her duty.

Under the State Bar of California's Rules of Preif@sal Conduct, a county counsel must
represent the interests of the entire county, saieé taw specifically requires a county
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counsel to prosecute or defend any action broughrt lagainst the auditor-controller
contesting the validity of a payment if the inteérelsthe county is not adverse. If a county
counsel has a conflict of interest because he@cahnot ethically represent both sides in a
disagreement between the board and county offtbatshave authority to act independently
of the board, the county counsel acts as the kdjator to the board of supervisors.

In addition, existing law specifically requires @aod of supervisors, at the request of its
sheriff or assessor, to hire outside counsel whercbunty counsel or district attorney would
have a conflict representing the sheriff or theeassr. The board may ask a court to rule on:
a) if a conflict actually exists, b) if an "ethicahll" may instead be established, and c) if the
request by the sheriff or assessor was brougtdlésly. If the request was frivolous, the
sheriff or assessor must pay their own legal costs.

lllegal Charges Existing law penalizes a government official wiays a claim in violation

of the law by holding that officer personally lialib the person damaged by that illegal
action. Existing law also penalizes an officeths state or local government or any other
person charged with overseeing public moneys wiibrisonment in state prison, and
disqualifies that person from holding any publitia# if he or she makes fraudulent charges,
embezzles public funds, or willfully refuses or ¢erto pay over or transfer public money,
among other prohibited activities.

Office of County Auditor-Controller . County auditors serve as the chief accounting
officers for counties, allocating property tax reues and performing audits on county
departments, special districts, and joint powetha@ities. Counties may also create the
office of county controller, who is responsible fbe county’s bookkeeping and check
writing. Absent a designation to the contrary, dffece of county controller is held by the
county auditor. State law permits counties to otidate the two offices into the office

of the county auditor-controller. County auditamtrollers must perform specified audits
under state law, and county boards of supervismsatso request other audits.

Most county auditor-controllers are elected offiigjdut county supervisors can convert the

position to an appointed one with majority voteprgval. According to the California State

Association of Counties, the county auditor-coémis appointed in only four counties: San
Francisco, Santa Clara, Los Angeles, and San Di€gmeral law counties may consolidate

the auditor-controller's duties with those of the tollector and treasurer, within the elective
or appointive office of the director of finance h&ter counties have constitutional authority
to assign the auditor-controller’s statutory dutmsther officers or structures.

Orange County Auditor-Controller . Orange County’s auditor-controller is electddhe
combined auditor-controller office came into beind. 982, when the board of supervisors
consolidated the formerly independent functione asingle Office of Auditor-Controller.
Today, the county’s Auditor-Controller is responsifor conducting independent audits of
county departments, as well as basic bookkeepidgheck writing.

In 1994, Orange County became the largest munitypalU.S. history to file for

bankruptcy as a result of the mismanagement oftgaomestments. In the wake of the
bankruptcy, investigators concluded that countyitatglwere too close to their colleagues at
the county Treasurer-Tax Collector’s office, and Failed to oversee the latter's
guestionable investments.
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In recent years, press reports have documentedtdspetween the Orange County Auditor-
Controller and the board of supervisors, including:

a) Whether internal audits should be assigned to tditdr-Controller or the county’s
Internal Audit Department;

b) A decision by the Auditor-Controller to withholdi@on payments for a county
supervisor that the Auditor-Controller deemed gle@nd,

c) A 2016 decision by the Auditor-Controller to ha#tynent for mailers that the Auditor-
Controller deemed in violation of Fair Politicaldetices Commission rules.

Previous Legislation SB 292 (Bates) of 2017 was substantially sintbathis bill. SB 292
was held in the Assembly Appropriations Committee.

AB 783 (Daly) of 2015 would have given responsipifor internal audits in Orange County
to the auditor-controller rather than the boardwgfervisors. AB 783 was held on the Senate
Floor.

State Mandate This bill is keyed a state mandate, which mehastate could be required
to reimburse local agencies and school distriatsniplementing the bill's provisions if the
Commission on State Mandates determines that theobtains costs mandated by the state.

Arguments in Support. Orange County Auditor-Controller Eric Woolerpossor of this

bill, writes, "Under current law, if a county aualitcontroller is presented with an illegal
charge or claim from another government agencyeated official, the county auditor-
controller is subject to criminal liability if her she refuses to pay the illegal charge or claim.
If the county auditor-controller pays the illegakecge or claim, the county auditor-controller
is then personally liable.

"Existing law explicitly declares the county couhtgebe the legal advisor of the board of
supervisors, but the county auditor-controller @ametain outside counsel without approval
of the board of supervisors. This produces anreiteconflict of interest when the board of
supervisors presents a potentially illegal chamgeam to the county auditor-controller.

AB 3068 resolves this conflict of interest by aliogy the county auditor-controller to utilize
the existing process that county assessors andycsheriffs use to seek outside counsel.

It also strengthens that process by ensuring tbsiging judge approves the selection of the
attorney."

10)Arguments in Opposition. None on file.
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REGISTERED SUPPORT / OPPOSITION:

Support

Orange County Auditor-Controller Eric Woolery [SPOQR]
Association of Local Government Auditors

California State Association of County Auditors

Colusa County Auditor-Controller Peggy Scroggins
Colusa County Sheriff Joe Garofalo

Mendocino County Auditor-Controller Lloyd Weer
Orange County Sheriff-Coroner Sandra Hutchens

San Bernardino County Auditor-Controller/Treasufax Collector Oscar Valdez
State Association of County Auditors

Sutter County Auditor-Controller Nathan M. Black?&
Ventura County Auditor-Controller Jeffrey S. Burgh

Opposition
None on file

Analysis Prepared by Angela Mapp / L. GOV. / (916) 319-3958



