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Date of Hearing: April 25, 2018

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
Cecilia Aguiar-Curry, Chair
AB 3177 (Chavez) — As Amended April 16, 2018

SUBJECT: North County Transit District: contracting.

SUMMARY : Repeals provisions of law requiring the Northu@ty Transit District (NCTD)

to award contracts exceeding $50,000 for suppdig@gipment, and materials to the lowest
responsible bidder and, instead, allows NCTD taldisth and use a flexible process for these
contracts and for service contracts. Specificaliyg bill :

1) Repeals provisions of law requiring NCTD's contsdor the purchase of supplies,
equipment, and materials in excess of $50,000 twzgded to the lowest responsible bidder
after competitive bidding, except in an emergenesiared by the vote of two-thirds of the
membership of the board.

2) Finds and declares that a compelling interest ®kisensuring all federal, state, local, and
private moneys available to the district are cagmtiand used in a timely manner.

3) Allows the NCTD board, in order to maximize the o$éederal, state, local, and private
funds, and to maintain a competitive posture irkisgesupplemental federal funds, to
establish and use a flexible contracting processsistent with the NCTD Act, to maximize
its efficient use of public funds.

4) Requires all contracts for the acquisition or leafsematerials, supplies, or equipment, except
in cases where an item of a specified brand oetredne is the only item that will properly
meet the needs of the district or in an emergeecjaded by the vote of two-thirds of all the
members of the board, to be awarded as follows:

a) A contract with an expected cost that exceeds $000as authorized by the board, shall
be made or entered into with the lowest responsildlder that meets the specifications.
For purposes of determining the lowest bid, theamof sales tax shall be excluded
from the total amount of the bid.

b) A contract with an expected cost that does notek&1.00,000, shall be made or entered
into using a district-approved competitive procueatprocess. When the expected cost
of a contract exceeds $5,000 and does not excéjCRID, the district shall seek a
minimum of three quotations, either written or ptalpermit comparison of prices and
other terms.

5) Requires all contracts for the acquisition of seegithat are not within a category of services
described in existing law governing contracts vpitivate architects, engineering, land
surveying, and construction project managementsfigrcept in cases of an emergency
declared by a vote of two-thirds of the memberstfifhe board, to be awarded as follows:

a) A contract with an expected cost that exceeds $D00shall be made and entered into by
soliciting bids in writing and awarding the contrasing a district-approved competitive
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procurement process, including, but not limitedatmegotiated procurement that may or
may not evaluate price as a consideration.

b) A contract with an expected cost that does notexx&100,000 shall be made or entered
into using a district-approved competitive procueatprocess. When the expected cost
of a contract exceeds $5,000 and does not excd#JGRID, the district shall seek a
minimum of three quotations, either written or otalpermit comparison of prices and
other terms.

6) Requires the board to award contracts for architattlandscape architectural, engineering,
environmental, and land surveying services, angtcoction project management services
that are expected to be in excess of $100,000dardance with existing law governing
contracts with private architects, engineeringdlaarveying, and construction project
management firms.

7) Allows the board to use any approved competitiaprement process authorized for state
or local agencies under state or federal law, oliolg, but not limited to, a competitive
negotiation process in accordance with existingdgawerning transportation agencies' use
of a competitive negotiation procurement procélse board shall maintain acquisition and
contracting guidelines and comply with those guited in the procurement of all goods and
services.

8) Prohibits provisions that are in a federally fundedtract concerning disadvantaged
business enterprises and that are in accordanbeheitrequest for proposals from being
subject to negotiation with the successful bidder.

9) Allows the board to purchase supplies, equipmentaterials in the open market without
further observance of the provisions regarding remts$, bids, or advertisements if:

a) The board rejects bids received pursuant to theguiures outlined above and determines
and declares by a two-thirds vote of all of its nbens that, in its opinion, the supplies,
equipment, or materials may be purchased at a Ipviez in the open market; or,

b) After solicitation of bids pursuant to the proceskiputlined above, the board determines
and declares by a majority vote that it has notiked a responsive bid.

10)Allows the district's executive director to autlzerithe expenditure of moneys previously
appropriated by the board specifically for the clirgurchase of goods and services without
complying with the procedures outlined above, ugetermining that an immediate remedial
measure to avert or alleviate damage to, or torepaestore the damaged or destroyed
property of, the district is necessary to ensuag tifie district’s facilities are available to
serve the transportation needs of the general@uislito comply with any state or federal
regulations with respect to the operation of puttbnisportation services, and upon
determining that available remedial measures, diclyprocurement in compliance with the
procedures outlined above, are inadequate. Thautxe director, after the expenditure has
been made, shall submit to the board a full repgplaining the necessity for that action.

11)Allows the board to direct the procurement of ptgpe equipment or modifications in an
amount sufficient to conduct and evaluate operatitesting without further compliance
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with any contracting, bidding, or advertising reganents, upon a finding by two-thirds of
all members of the board that a purchase in comeiavith the procedures outlined above
does not constitute a method of procurement adedoathe operation of the district’s
facilities or equipment.

12)Allows the board to direct the purchase of any §eppequipment, or materials without
complying with any contracting, bidding, or advsirig requirements upon a finding by two-
thirds of all members of the board that there iy arsingle source of procurement and that
the purchase is for the sole purpose of duplicatiegairing, or replacing supplies,
equipment, or materials that are in use, includipgrades or migrations of proprietary
intellectual property.

13)Allows person who submits, or who plans to submjiyoposal in response to a procurement
solicitation to protest any acquisition conductedspiant to the provisions contained in 4)
through 9), above, as follows:

a) Protests based on the content of the procureméaitation shall be filed with the
district within 10 calendar days after the procueebsolicitation is first advertised. The
executive director, or the designee of the exeeuivector, shall issue a written decision
on the protest prior to the opening of the procuweensolicitation. A protest may be
renewed by refiling the protest with the board with5 calendar days after the posting
of the notice of the intent to award;

b) Any bidder may protest the intent to award on ammugd not based upon the content
of the procurement solicitation by filing a protesth the district within 15 calendar days
after the posting of the notice of the intent taaedv The executive director, or the
designee of the executive director, shall issueitten decision on the protest;

c) Any protest shall contain a full and complete veritstatement specifying in detail the
grounds of the protest and the facts supportingpthest. Protestors shall have an
opportunity to appear and be heard before the mawdto the opening of the
procurement solicitation in the case of protestebaon the content of the procurement
solicitation or renewed protests based on the cbtiethe procurement solicitation, or
prior to final award in the case of protests bamedther grounds; and,

d) The decision on the protest by the board shalhlweriting and shall constitute a final
administrative decision for purposes of judicialiesv pursuant to existing law governing
judicial review of local agency decisions.

14)Authorizes NCTD to opt in to the Uniform Public Gruction Cost Accounting Act
(UPCCAA).

15)Clarifies that NCTD may contract with any departtn@nagency of the federal government,
any other public agency, or any person upon suchstand conditions as the district finds is
in its best interest.

16)Repeals provisions of law requiring the NCTD Boamainediately upon holding its first
meeting, to proceed to negotiate with the existmgpicipal transit operators within its area
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of jurisdiction to acquire the capital transit gouuient and facilities of the municipal transit
operators.

17)Provides that, if the Commission on State Manddé&tsrmines that this bill contains costs
mandated by the state, reimbursement to local aggaad school districts for those costs
shall be made pursuant to current law governinig steandated local costs.

EXISTING LAW :

1) Requires, pursuant to the Public Contract Code (PQ@lic agencies to obtain
competitively bid contracts for construction prag@nd contracts for supplies, equipment,
and materials above a specified cost thresholds dmount varies depending on the public
agency and whether it is a city, county, specistrait, or school, and other variables.

2) Establishes the UPCCAA, which authorizes publicages to voluntarily use their own
employees on construction projects that cost | §#&000, and to use informal competitive
bidding procedures for construction projects thuat eip to $175,000, if they agree to cost
accounting procedures pursuant to the UPCCAA.

3) Creates the NCTD to acquire, construct, maintaid, @erate, or let a contract to operate,
public transit systems and related facilities withs jurisdiction.

4) Requires NCTD's contracts for construction in ega&s$10,000 to be awarded to the lowest
responsible bidder after competitive bidding, exée@n emergency declared by the vote of
two-thirds of the membership of the board.

5) Requires NCTD's contracts for the purchase of sepptquipment, and materials in excess
of $50,000 to be awarded to the lowest responsiblder after competitive bidding, except
in an emergency declared by the vote of two-thiriddhe membership of the board.

6) Allows the governing board of a transit districtqluding NCTD), city, county, city and
county, or transportation agency to direct the pase of the following items by competitive
negotiation upon a finding by two-thirds vote dfraembers of the board that the purchase
of those products or materials in compliance withvgsions of the PCC generally applicable

to the purchase does not constitute a method alipeaent adequate for the agency’s needs:

a) Computers, telecommunications equipment, fare citle equipment, radio and
microwave equipment, and other related electrogicmEment and apparatus used in
transit operations;

b) Specialized rail transit equipment, including, bat limited to, railcars;

c) Buses; and,

d) Passenger ferries.

7) Allows the governing boards of the Metropolitan As@& System (MTS) and the San Diego
Association of Governments (SANDAG) to use flexiptecurement procedures for the
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acquisition of materials, supplies, equipment,awises that are nearly identical to the
provisions of this bill.

FISCAL EFFECT : This bill is keyed fiscal and contains a stat@aaated local program.

COMMENTS:

1) Bill Summary. This bill repeals existing law requiring the N 1o bid contracts exceeding
$50,000 for supplies, equipment, and materials arstead, allows NCTD to establish and
use a flexible process for these contracts anddorice contracts. The new process and bid
thresholds are nearly identical to authorizatiorsted to SANDAG and MTS. The primary
change for NCTD is a bid threshold increase to ¥1@®) double its present bid threshold.
The major provisions of the bill include the follmg:

a)

b)

d)

)

Contracts expected to cost less than $100,000 mayarded using a district-approved
competitive procurement process, with contracteeding that amount subject to
lowest-bidder requirements. The district must sseekinimum of three quotations for
contracts between $5,000 and $100,000 to permipaason of prices and other terms;

Contracts for architectural, landscape architetteragineering, environmental, and land
surveying services, and construction project mamage services that are expected to
exceed $100,000 must be awarded in accordanceswigting law governing these types
of contracts;

The NCTD board may use any approved competitiveypeament process authorized
for state or local agencies under state or fedavglas specified, and must maintain and
comply with acquisition and contracting guidelimeshe procurement of all goods and
services;

The board may purchase supplies, equipment, oriaisten the open market without
observing contracting, bidding, or advertising liegments if: the board rejects bids and
declares by a two-thirds vote that the suppliegjggent, or materials may be purchased
at a lower price in the open market; or, declasea majority vote that it has not received
a responsive bid;

The district's executive director may authorizegkpenditure of moneys previously
appropriated by the board for the direct purchdgmods and services without
complying with this bill's flexible procurement medures upon specified determinations,
and must submit a report to the board explainiegcessity for that action after the
expenditure has been made;

The board may direct the procurement of prototypemment or modifications in an
amount sufficient to conduct and evaluate operatitesting without further compliance
with any contracting, bidding, or advertising raganents, upon a finding by two-thirds
of all members that a purchase in compliance viighprocedures authorized by this bill
are not adequate for the operation of the distrietilities or equipment; and,

The board may direct the purchase of any supm@gspment, or materials without
complying with any contracting, bidding, or advsirig requirements upon a finding by
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two-thirds of all members that there is only a Brgpurce of procurement and that the
purchase is for the sole purpose of duplicatingaireng, or replacing supplies,
equipment, or materials that are in use, includipgrades or migrations of proprietary
intellectual property.

This bill also provides a bid protest process,aeging with requirements that apply to
SANDAG and MTS under existing law. This bill alegplicitly authorizes NCTD to opt in
to the UPCCAA.

This bill is sponsored by NCTD.

Author's Statement. According to the author, "In order to keep thartN County Transit
District competitive and costs low for riders aadgayers it is important to provide
consistent procurement options that have been prtw/be successful with other transit
districts."

Background. The Legislature created the North San Diego Gotliransit Development
Board in 1975 to plan, construct, and operatectlireor through a contractor, public transit
systems in its area of jurisdiction. The board veaemed NCTD in 2006.

SB 1703 (Peace), Chapter 743, Statutes of 2002tedt@ consolidated transportation agency
in San Diego from specified existing agencies,udcig SANDAG, the San Diego
Metropolitan Transit Development Board (MTDB), ad@DT, and authorized the
consolidated agency to assume certain respon&silit

SANDAG is responsible for many public transit andd-term transportation planning and
programming responsibilities that formerly resisdath MTDB and NCTD. SB 1703
established the general authority and powers ofdth@mped SANDAG in an attempt to
create an agency with the power to develop a cameptve regional public transportation
system. In addition to the planning functions, 583 transferred project development and
construction activities to SANDAG, except on cartakisting projects, and sought to refocus
MTDB and NCTD primarily as agencies operating pubiansit services. The MTDB
changed its name to the Metropolitan Transit SygtdmS) in 2005.

Contracting Practices NCTD contracts with private operators for theypsion of all

modes of public transit service. Through thesedreots, NCTD provides the following

transit services: commuter rail, hybrid rail, fixeslte bus, demand response fixed route and
route deviation, and Americans with Disability Adt1990 complementary paratransit.

NCTD has pointed to nearly identical contractinthauty granted to its regional partners,
MTS and SANDAG, stating that both have contractnthority up to $50,000 for public
works without the requirement for competitive biagliand authorization for the
procurement of goods and services without compethidding up to $100,000.

NCTD asserts that it "uses competition as its prynsaurce selection vehicle. Due to
federal funding, all procurements exceeding $3/2@Qire competition and will continue to
do so under the adoption of AB 3177. The main HieokAB 3177 would be the provision
authorizing NCTD to adopt the UPCCAA and therelyr@ase the informal bid threshold.
NCTD posts informal bids online and distributebidders registered in its online bidding
system. Informal bids are not advertised in newsof general circulation reducing the
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cost to the District. When the economy is goodi #ue trades are busy, they can be
selective on the jobs they bid. Utilizing a sirfiglil bid process will position NCTD to be
more competitive with the surrounding agenciesthedeby drive down costs through
healthy competition."

NCTD Audits and Response In 2012, NCTD requested an independent auditpetform

an analysis of contract administration functionthatdistrict. The SC&H Group performed
an audit and documented 19 findings, including daoce of competitive procurement, an
inaccurate and outdated procurement manual, ard fatidings. Following the audit,

NCTD released a Management Action Plan on Jun2@I3, stating that 11 of the 19
recommended improvements were completed. The Mgnegt Action Plan stated,

"On-call contracts are competitively procured aaies are established as part of the final
contract. In September 2012, the Executive Direastated FTA guidance and the District's
position on competitive and sole source procuremeAtsole source procurement review
committee has been established. The sole souncenement request process and form were
updated. Updated Procurements and Contracts Asirdation Manual will be completed by
December 2013."

Despite the Management Action Plan of 2013, thetiaddof two staff positions for
procurement, and a $157,000 contract with an oeitsiehsulting group to help prepare the
district for its triennial review by the FTA, anditional audit in 2014 by the Calyptus
Consulting Group Inc. found multiple problems wiitke district's procurement process,
particularly with its compliance with mandates folt and open competition. The FTA's
2015 review also found deficiencies with the Dddtsi performance in complying with
federal requirements for contract administratidline of the 13 problems identified in the
FTA's review were in procurement.

In response to questions about the District's @sgyon improving its procurement practices,
the district notes, "Following NCTD’s voluntary akssessment of its procurement system
in September 2012, NCTD has taken significant stepsldress the deficiencies identified
and to implement best procurement practices anc&emakessary modifications to its
procurement system to ensure adequate oversigtieahdical capacity of staff to ensure
compliance. To that end, NCTD has provided sigaiit training to staff, implemented a
Policies and Procedures Procurement Manual andatdized contract forms and templates
to ensure each business transaction is conductazmpliance with all applicable state and
federal laws and regulations.

"Additionally, since the 2012 self-assessment, NGiED collaborated with the FTA on
several audits, including a 2015 FTA Triennial Rewja 2015 Procurement Enhanced
Review and a 2016 Procurement System Review. \Wwifpthe implementation of the
various elements noted above to ensure compliN€C&D was determined to have no
system-wide deficiencies in the 2016 Procuremeste®y Review, which included extensive
reviews of:

* Written Standards of Conduct

» Contract Administration System

» Written Protest Procedures

» Prequalification System

» System for Ensuring Most Efficient and Economicdhase
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* Procurement Policies and Procedures
"NCTD is committed to a standard of excellencelimtsprocurement activities."

6) The UPCCAA. The Public Contract Code specifies the procesdtivat public agencies
must follow when they build public works projeats;luding limits on project costs. The
UPCCAA was enacted in 1983 as an alternative teetigeneral requirements by allowing
increased bid limits as long as participating agenfollow uniform accounting standards
and bidding procedures. A voluntary program teatvailable to all public entities in the
State, the UPCCAA allows public projects costing $40 or less to be performed by the
public agency'’s force account, by negotiated camti@ by purchase order. Projects costing
$175,000 or less can use informal bidding proceslset forth in the UPCCAA. Projects
that cost more than $175,000 must be put out tabaer formal bidding procedures.

7) PreviousLegislation. AB 1757 (Waldron), Chapter 325, Statutes of 20déreased the
compensation limits for NCTD's board of directors.

AB 1988 (Chavez) of 2014 would have authorized NGd@Dse any procurement method
authorized for state or local agencies under statederal law and made several other
changes to the NCTD Act, including increasing tbmpensation for board members and
alternates from $75 to $150 for each day the memibalternate attends a meeting of the
board and increasing the monthly cap from $3006ta0$ AB 1988 was held in this
Committee.

8) Arguments in Support. The North County Transit District, sponsor dstmeasure, states,
"This is an important effort to ensure parity oé thistrict’s contracting services with
neighboring agencies, while maintaining the intiygef a fair and competitive bidding
process. This measure will put the District irelimith other transit agencies in the region
and will result in improved contracting due to mtnee efficiency and reduction of costs.

"Key among the bill's provisions is explicit autimation for the District to opt into the
UPCCAA. By providing this authority, the Distriaiill be able to utilize the Act’s
streamlined contracting provisions, further ensygost-savings and efficiencies in its
procurements and operations."

9) Arguments in Opposition. None on file.
REGISTERED SUPPORT / OPPOSITION:

Support

North County Transit District [SPONSOR]
International Association of Sheet Metal, Air, Raild Transportation Workers (SMART)

Opposition
None on file

Analysis Prepared by Angela Mapp /L. GOV. / (916) 319-3958



