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Date of Hearing: June 29, 2016

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
Susan Talamantes Eggman, Chair
SB 1011 (Mendoza) — As Amended June 21, 2016

SENATE VOTE: 38-0
SUBJECT: Public officers: contracts: financial interest

SUMMARY: Expands the definition of what constitutes a renioterest for purposes of
California law governing public officials' conflgf interest in contracting. Specificaltiijs
bill :

1) Provides, for the purposes of Government Code &ed90 et seq. (Section 1090), dealing
with conflicts of interests in contracts, that @l officer is deemed to have a remote
interest in a contract if the officer's child, patresibling, or the spouse of the child, parent, or
sibling, has a financial interest in the contraud ¢hat interest is actually known to the public
officer.

2) Becomes operative on January 1, 2018.

3) Provides that no reimbursement is required bylillidecause the only costs that may be
incurred by a local agency or school district Wil incurred because this act creates a new
crime or infraction, eliminates a crime or infractj or changes the penalty for a crime or
infraction, or changes the definition of a crime specified.

EXISTING LAW :

1) Prohibits, pursuant to Section 1090, members of dggslature and state, county, district,
judicial district, and city officers or employeesiin being financially interested in any
contract made by them in their official capacitypy any body or board of which they are
members.

2) Provides that a contract made in violation of Secfi090 may be voided by any party to the
contract, except for the officer who had an inteneshe contract in violation of Section
1090, as specified.

3) Provides that an officer shall not be deemed tmtegested in a contract pursuant to Section
1090 if: the officer has only a remote interesthie contract, as defined; that remote interest
is disclosed to the body or board of which theoaffis a member and noted in its official
records; and, the body or board approves the adntiithout counting the vote of the officer
or member with the remote interest.

4) Defines remote interest to include a number ofredts, including that of a parent in the
earnings of his or her minor child for personalvgsss.

5) Provides that the willful failure of an officer thisclose the fact of his or her remote interest
in a contract is punishable by a fine of not miyant$1,000, or by imprisonment in the state
prison, and provides that such an officer is forediequalified from holding any office in



6)

7)

8)

9)

SB 1011
Page 2

this state. A violation of remote interest lawgsgmot void the contract, unless the
contracting party had knowledge of the fact ofrémote interest of the officer at the time
the contract was executed.

Allows the Fair Political Practices Commission (EBRo commence an administrative or
civil enforcement action for a violation of Secti®@90 and related laws.

Allows a person subject to Section 1090 to reqthegtthe FPPC issue an opinion or advice
with respect to that person's duties under Sedid@® and related laws, and allows the FPPC
to issue such an opinion or advice, subject taoedonditions.

Prohibits, pursuant to the Political Reform Act @Ra public official from making,
participating in making, or in any way attemptimguise his or her official position to
influence a governmental decision in which theaidli knows or has reason to know that he
or she has a financial interest. A public offidials a financial interest in a decision if the
decision will have a material financial effect,specified, on the official's spouse or
dependent child.

Provides that the common law of England, so fat i@snot repugnant to or inconsistent with
the Constitution of the United States, or the Citugdn or laws of this State, is the rule of
decision in all the courts of this State.

FISCAL EFFECT : This bill is keyed fiscal.

COMMENTS:

1)

2)

3)

Bill Summary. This bill expands the definition of what constéts a remote interest under
Section 1090. It provides that a public officedeemed to have a remote interest in a
contract if the officer's child, parent, sibling,tbe spouse of the child, parent, or sibling, has
a financial interest in the contract and that eséis actually known to the public officer.

The bill becomes operative on January 1, 2018s bitliis sponsored by the author.

Author's Statement According to the author, "The perception thdttpal agendas

coincide with personal financial interests is a own thread of concern amongst the public.
Although Public officers are prohibited from enteyiinto state contracts that directly benefit
them financially, Public officers may be seen agiiabiases in their public contract
decisions when the specific contract decision tlyedfects a child, parent, sibling, or the
spouse of a child, parent, or sibling."

Background. Two conflict-of-interest laws specifically govethe allowable conduct of
government officials when they act in their offict@apacity: Section 1090, and the PRA.

Section 1090 prohibits public officials or emplogdeom having a financial interest in any
contract made by them in their official capacitybg anybody or board of which they are
members. Willful violation of this provision is pishable by a fine of up to $1,000 or
imprisonment, and any violator is forever disquatiffrom holding any office in the state.
In addition, contracts that are made in violatidiBection 1090 can be voided by any party
to the contract, except the officer interestechmdontract. For the purposes of Section
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1090, a public official is generally considerechve a direct financial interest in a contract
if that official's spouse has a financial interiesthe contract.

Existing law provides a number of exceptions toti®acl090. Among other provisions,
existing law provides that an officer shall notdeemed to be financially interested in a
contract if: the officer has only a remote inteliesthe contract; that fact is disclosed to the
body or board of which the officer is a member aotkd in its official records; and, the
body or board thereafter approves the contractouitbounting the vote of the member with
the remote interest. Among the numerous instaottedat constitutes a remote interest is
an interest of a parent in the earnings of hisesmhinor child for personal services. Willful
violation of this provision is punishable by a fiokup to $1,000 or imprisonment, and any
violator is forever disqualified from holding anffioe in the state. However, a contract
made in violation of the remote interest statusasat void, unless the contracting party had
knowledge of the fact of the remote interest ofdffecer at the time the contract was
executed.

The PRA prohibits any state or local public offldimm using his or her official position to
influence any governmental decision in which thiec@fl has a financial interest, or that will
have a material financial effect on a member ofdffieial's immediate family, which is
defined to include a spouse or any dependent emldr

Common Law Doctrine Regarding Conflicts of Interest In addition to Section 1090 and
the PRA, the common law doctrine also governs ausfof interests. The common law
doctrine, codified in the Civil Code, provides ttia¢ common law of England, so far as it is
not repugnant to or inconsistent with the Consttubf the United States, or the
Constitution or laws of this State, is the ruledetision in all the courts of this State. The
common law includes a prohibition against self-ohegl

In January 2009, the Attorney General opined tfifite' common law doctrine prohibits
public officials from placing themselves in a pasitwhere their private, personal interests
may conflict with their official duties." The opon noted that, while the PRA and Section
1090 focus "on actual or potential financial castfi the common law prohibition extends to
noneconomic interests as well." The opinion stétet, even though the conflict of interest
rules in the PRA and Section 1090 did not appltheocase at hand (which involved a
redevelopment agency board member and her soneughta loan from the board), "...it is
difficult to imagine that the agency member hagprigate or personal interest in whether her
son's business transactions are successful oAadhe least, an appearance of impropriety
or conflict would arise by the member's participatin the negotiations and voting upon an
agreement that, if executed, would presumably redaa her son's benefit."

The opinion concluded that "...the agency board meisk&atus as the private contracting
party's parent ... places her in a position whereetheay be at least a temptation to act for
personal or private reasons rather than with ‘tisésted skill, zeal, and diligence' in the
public interest, thereby presenting a potentiaflodn.. Under these circumstances, we
believe that the only way to be sure of avoidinggbmmon law prohibition is for the board
member to abstain from any official action with aedjto the proposed loan agreement and
make no attempt to influence the discussions, metiymis, or vote concerning that
agreement."

Policy Considerations The Committee may wish to consider the following
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a) What is a Meaningful Financial Interest? The state's conflict-of-interest laws
collectively draw the line around a public offieefinancial interest to include the
financial interests of the officer's spouse andanchildren. This bill significantly
expands this circle of financial interest (albeitemote” one) to include a public officer's
(adult) child, parent or sibling, as well as thewsge of a public officer's child, parent, or
sibling. Expanding the definition of a financiatérest to encompass this much broader
group of people begs a question the Committee nigly tw consider: Do the financial
interests of these individuals truly represennatricial interest for the related public
official?

b) How Will Public Officials Disprove Knowledge? While the penalty for violating the
remote interest provisions of Section 1090 requivekful failure” to disclose a remote
interest, and while this bill provides that the ceeninterest would have to be "actually
known to the public officer," it could be difficuor public officials to prove they were
unaware of such a remote interest at the time &axtrwas approved. Given the
penalties for violating Section 1090, the Commitiegey wish to consider whether the
potential merits of this bill outweigh its potentimintended consequences.

c) Is Legislation Necessary Considering the broad reach of Section 1090P&&, and
the common law doctrine over conflicts of interegtpublic officials, the Committee
may wish to consider whether this bill is necessary

Previous Legislation. SB 330 (Mendoza) of 2015 was substantially sintdahis bill.
SB 330 was held in the Assembly Appropriations Cattem.

AB 785 (Mendoza) of 2011 would have provided thpuhlic official has a financial interest
in a governmental contracting decision if an imragelfamily member of the public official,
as defined, lobbies the agency of the official lvat decision or is a high ranking official in a
business entity on which it is reasonably foreskethiat the decision would have a material
financial effect. AB 785 was held in the Assembbcal Government Committee.

Arguments in Support. None on file.
Arguments in Opposition. None on file.

Double-Referred This bill was heard by the Elections and Rettistry Committee on
June 15, 2016, where it passed with a 6-0.

REGISTERED SUPPORT / OPPOSITION

Support

None on file

Opposition

None on file

Analysis Prepared by Angela Mapp / L. GOV. / (916) 319-3958



