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Date of Hearing: June 29, 2016

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
Susan Talamantes Eggman, Chair
SB 1298 (Hertzberg) — As Amended June 13, 2016

SENATE VOTE: Vote not relevant

SUBJECT: Local government: fees and charges.

SUMMARY: Makes numerous changes to the Proposition 218ilidmtmplementation Act.
Specifically,this bill :

1) Adds the following definitions to the Propositioh®0mnibus Implementation Act:

a)

b)

"Proportional costs of the service attributabléhi® parcel” to mean "when applied to a
fee or charge for water or sewer service, meanstthee of the total cost of providing
water or sewer service to water or sewer userdgmiikie service area reasonably
attributable to the parcel. The total cost of dovg water or sewer service includes all
costs of acquiring water and water rights, costsotlecting, conveying, treating, and
managing water and wastewater, costs of satislinggulatory requirements lawfully
imposed on water and sewer service providers asits ob providing communitywide
water service in an equitable manner, includingcibst of lifeline water rates.”

"Sewer service" to mean "services provided byedl estate, fixtures, and personal
property owned, controlled, operated, or managembimection with or to facilitate
sewage collection, treatment, or disposition feitsay or drainage purposes, including
lateral and connecting sewers, interceptors, tamkoutfall lines, sanitary sewage
treatment or disposal plants or works, drains, adedoutlets for surface or storm
waters, and any and all other works, propertytmictures necessary or convenient for
the collection or disposal of sewage, industriast@aor surface or storm waters."
Prohibits "sewer system" from including a sewetetysthat merely collects sewage on
the property of a single owner.

2) Makes changes to the definition of "water" to iasteélefine "Wateservice" to mean
services provided by any system of public improvements intended to ®vor the
production, storage, supply, treatment, or distrdyuof water from any source.

3)

4)

Makes findings and declarations including that Bsm®on 218 was meant to improve
transparency and accountability of local governnfees. Some court interpretations of the
law have constrained three important tools thallgovernments need to manage water
supplies and address water pollution: stormwateragament, rates to encourage water
conservation, and assistance for low-income Califmrs.

Provides that one vote per parcel, filed by an oveméenant of the parcel, shall be counted
in determining whether a proposed fee or charg@jsoved by a majority vote, pursuant to
Article XIII D of the California Constitution, whitestablishes voter approval requirements
for new or increased fees or charges, except feessavater, and refuse collection services.
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5) Adds the following findings and declarations to Breposition 218 Omnibus

6)

7)

8)

Implementation Act:

a) Water service may be used for purposes that argpedsable to the use of the property,
including, but not limited to cooking, sanitationdareasonable irrigation;

b) Water service may also be used for purposes that@rindispensable to the use of
property, including, but not limited to excessimel@or use, unabated leakage, excessive
irrigation, and other activities that constituteimaefficient use of water;

c) The amount of water that is indispensable to tleeadi® property may vary depending on
the use to which the property is put, local coodisi, water shortages, environmental
factors, and other factors affecting water demarisupply availability.

d) Local agencies should have the authority to deterthe amount of water that is
indispensable for property use, pursuant to sgetdbnditions;

e) Charges for water that are not indispensable fopgnty use are not imposed as an
incident of property ownership and therefore arepnoperty-related charges, as defined
by Article XIII D of the California Constitution;

f) Charges for water that is not indispensable foperty use may be either specific
benefits or specific government services underchatXlll C of the California
Constitution; and,

g) Article XIII C of the California Constitution doe®t identify the costs that may be
associated with water service, define "a fair asmnable relationship” between costs of
the service and the burdens or benefits assoontedhe service, or prescribe a
particular method for allocating the costs of pdivg nonproperty-related water services
or benefits.

Authorizes an agency, in addition to any propeetgted fee or charge imposed, pursuant to
Article XIII D of the California Constitution, antthis bill for water service, to impose or

increase a separate and distinct conservationféinetiecy fee or charge for the same service
to create price signals to encourage conservatidnrecreased efficiency in the use of water.

Authorizes a conservation and efficiency fee orgheamposed pursuant to this bill to be
imposed on water that is not indispensable for @riypuse.

Authorizes a conservation and efficiency fee orghamposed, pursuant to this bill, to be
imposed for purposes, including, but not limited to

a) Deterrence of excess consumption of water, asrdeted by the local agency;

b) Encouragement of the adoption of technologiessbhpport more efficient use of water;
and,

c) Encouragement of compliance with the goals of angievaste and unreasonable use of
water, pursuant to Section 2 of Article X of thdif@ania Constitution.
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9) Authorizes a conservation and efficiency fee orghdo raise revenue as an incident to its
intended purposes. Requires any revenue prodocaayt be used to pay the costs of
providing water service, to lower the rate or iIgtteicture of the associated property-related
fee or charge for water service, or to provide loveges or rebates for disadvantaged
households. Prohibits the total amount collectethfthe property-related fee or charge for
water service and the conservation and efficieeeydr charge from exceeding the
reasonable costs incurred by the agency to pravater service.

10)Requires the rate of a conservation and efficidaeyor charge to bear a fair or reasonable
relationship to the burden imposed on the locahager the benefits received from the
water service based on the amount of water usebly customer or class of customers.

11)Authorizes the agency to determine that the buateror benefits derived from, the
provision of water service per unit of water usedrieater for customers who use relatively
large amounts of water for their type and sizecal property.

12)Authorizes the agency to establish a water stradtura conservation and efficiency fee or
charge intended to encourage conservation andasedeefficiency of water use in order to
bring the burdens of providing water service totooeer or classes of customers into
reasonable balance. Authorizes the charge torbetsted in a tiered, ascending, or other
incremental manner. Authorizes the agency to deter that the fairness of the rate
structure is enhanced if it provides for lower satenown as lifeline rates, for disadvantaged
households.

13)Requires consideration and imposition or incredseamnservation and efficiency fee or
charge to comply with the notice, hearing, protast election requirements, if any, required
by Article XIII D of the California ConstitutionProvides that the requirements in the
California Constitution, which prohibit the amowita fee or charge imposed on any parcel
or person as an incident of property ownership fexeeeding the proportional cost of the
service attributable to the parcel, does not apgphny conservation and efficiency fee or
charge levied pursuant to this bill.

14)Requires, for the purposes of this bill, "reasoeatusts" of the specific benefit or specific
government service to include, but not be limitedasts that will, directly or indirectly,
enable an agency to meet water demands, reducedest&nds, conserve potable water
supplies, procure water supplies to provide wadtat is not indispensable to the use of
property, and provide communitywide water servicam equitable manner, including
lifeline water rates. Provides that the determamabf reasonable costs may consider the
relative income of the payer of the fee or charge.

15)Defines, for purposes of this bill and Article Xl of the California Constitution, "fair or
reasonable relationship” to include a relationgtmipsistent with principles of equity that
hold that more affluent individuals benefit morerfr public services, including water
service, than less affluent individuals receiving same service.

16)Provides that the provisions of this bill are selsde. Provides that, if any provision of this
bill or its application is held invalid, the invdity shall not affect other provisions or
application that can be given effect without theaiid provision or application.

FISCAL EFFECT : None
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COMMENTS:

1)

2)

Financing Water Infrastructure. Local governments in California provide most wate
related services in the state which include wagerise, sewer service, flood control, and
stormwater management. A PPIC repBeying for Water in California, outlines four
sources of funding currently used for water in foatiia: a) Fees, which include water and
waste water bills, property assessments or fe@g|ajger or connection fees, and permitting
fees; b) Taxes, which include both general andiaptxes, including parcel taxes; c) Fines
and penalties, which include excessive pumpingronrglwater or directly to customers in
violation of rationing restrictions during drougithergencies; and, d) Bonds, which include
general obligation and revenue bonds. Local agsrfoequently point to the series of
constitutional reforms, Proposition 13 (1978), Rrsipon 218 (1996), and Proposition 26
(2010), that have made it increasingly more diffito generate the necessary revenue to
fund the costs of providing water and other esaésérvices.

On January 17, 2014, the Governor declared astamergency in California due to severe
drought conditions. In addition to challenges preed by the drought, local governments
face several barriers to funding for stormwater drydweather runoff projects due to the
constitutional requirements for special taxes, beassessments, and property-related fees.
Many of the local governments that operate MS4 (Kipal Separate Storm System)
systems differ from water and wastewater utilitiest existed prior to the passage of
Proposition 218, which have in place service fé@a.the other hand, many stormwater
programs in cities and counties are funded by #meeal fund, primarily through property
and local sales taxes. As regulatory burdens woatio increase, financially strapped local
governments are forced to examine alternative fupdiechanisms and regional strategies to
address MS4 costs, which some cities in Los Angétamty are citing to be in the millions
of dollars.

Proposition 218. Proposition 218 distinguishes among taxes, assa#s and fees for
property-related revenues, and requires certaiorecbefore such revenues may be
collected. Counties and other local agencies patitce powers may impose any one of
these options on property owners, after complétiegProposition 218 process. Special
districts created by statute, however, must haeeip authority for each of these revenue
sources.

The Constitution defines a fee (or charge) as any bther than an ad valorem tax, special
tax, or assessment that is imposed by a local govent on a parcel or on a person as an
incident of property ownership, including a usex fer a property-related service. The fee
imposed on any parcel or person cannot exceedrtp@ional cost of the service that is
attributable to the parcel. Prior to imposingrmreasing a property-related fee, the local
government is required to identify the parcels,Irmairitten notice to all the property owners
subject to the fee detailing the amount of the tlee reason for the fee, and the date, time,
and location of a public hearing on the proposed fdo sooner than 45 days after mailing
the notice to property owners, the agency must wcina public hearing on the proposed fee.
If a majority of owners of the identified parcel®pide written protests against the fee, it
cannot be imposed or increased by the agency.

Additionally, Article Xl D, Section 6, subdivisio(c) of the California Constitution,
provides election requirements, “Except for feesharges for sewer, water, and refuse
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collection services, no property-related fee orgbahall be imposed or increased unless
and until that fee or charge is submitted and amatdy a majority vote of the property
owners of the property subject to the fee or chargat the option of the agency, by a two-
thirds vote of the electorate residing in the afdcarea.” The election for the fee is required
to be conducted no less than 45 days followingthgic hearing.

The definition of "water" and "sewer" under the pwsition 218 Omnibus Implementation
Act are significant because the election requirdsare on fees for services other than
water, sewer, and trash services.

3) Bill Summary. This bill addresses a number of issues in the Bitipn 218 Omnibus
Implementation Act. This bill is sponsored by iWater Foundation.

a) Conservation Rates. Tiered rates are common among local governmergsoimote
water conservation by structuring the price of waer unit according to the level of use.
An appellate court ruled that the city's tieree nablated the proportionality
requirements for property-related feetoyvard Jarvis Taxpayers Association v. City of
Salinas (2002)). In this case, the city failed to demcettst that its rate tiers corresponded
to the actual cost of providing service on a pabealis at a given level of usage.

This bill authorizes a local agency to impose areéase a separate and distinct
conservation and efficiency fee or charge for #me services (water service) to create
price signals to encourage conservation and ineceafiiciency in the use of water. The
conservation and efficiency fee or charge impopedsuant to this bill, is authorized to
be imposed on water that is not indispensable riapgrty use.

b) Lifeline Rates. Lifeline programs reduce the water and sewernsemnates charged to
low-income households in order to provide them wiibre affordable services. In order
to backfill a decrease in revenue from lifelineegtagencies would need to either charge
higher rights to other households or backfill wather sources of funding.

This bill prohibits the total amount collected frahe property-related fee or charge for
water service and the conservation and efficieeeydr charge from exceeding the
reasonable costs incurred by the local agencydwige water service. This bill defines
"reasonable costs" and "fair or reasonable relakigy to provide that the determination
of a reasonable cost may consider the relativenirecof the payer of the fee or charge.

c) Storm Drainage. The definition of "water" and "sewer" under th@position 218
Omnibus Implementation Act is significant becauseelection requirements are on fees
for services other than water, sewer, and trashcas. This bill provides a definition of
"sewer" in the Act using the definition of seweorfr the Public Utilities Code.

4) Author's Statement. According to the author, "Proposition 218, apgein 1996, was
meant to improve transparency and accountabilitpadl government fees. Some court
interpretations of the law have constrained thnggoirtant tools we need to manage water
supplies and address water pollution: stormwaterageament, rates to encourage water
conservation, and rate assistance for low-incom#d@@ans. These tools are needed now
more than ever because California remains in aorgdive-year drought.
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"Stormwater is a key source of local water supphd careful management is necessary to
reduce pollution. Currently, stormwater and flammohtrol programs must meet a higher
standard than other services to raise capital, ghexsenting many important projects from
being built.

"One way to encourage conservation is to chargéatigest water users more per gallon.
This is a common practice throughout the world & amequirement for California’s private
water agencies. Unfortunately, a recent courtsil@eimakes it unclear if local agencies can
employ this option.

"The US Environmental Protection Agency has fourat drinking water rates exceeding
two percent of monthly income are unaffordable,chihis the case for millions of
Californians. Private water and energy utilities sequired to offer programs to make rates
affordable to low income households. Local goveznts in California, however, are largely
prohibited from doing the same thing.

"SB 1298 addresses these issues by adding missfimgtions and direction on the
interpretation of Proposition 218 while maintainingnsparency and accountability.

SB 1298 defines “sewer service” to include stornewab local governments can build and
finance those projects, and provides options fdemagencies to develop rates that low
income households can afford and that encouragavegant water users to conserve. These
fixes are urgently needed during the current drotmbafeguard our water supplies and
ensure that all Californians have access to s#ftedable drinking water."

Prior Legislation and Ballot Measures. AB 1362 (Gordon) of 2015, would have provided
a definition for "stormwater" to mean "any systefipoblic improvements, or service
intended to provide for the quality, conservaticontrol, or conveyance of waters that land
on or drain across the natural or man-made lanéSdapghe Proposition 218 Omnibus
Implementation Act. AB 1362 would have only becooperative if a constitutional
amendment was approved by the voters. The intextluersion of AB 1362 was
subsequently amended into a different issue araddoess mosquito and vector control
districts.

AB 2403 (Rendon), Chapter 78, Statutes of 2014aeded the definition of "water" in the
Proposition 218 of 1996 Omnibus Implementation Act.

The League of California Cities, California Assdma of Counties and Association of
California Water Agencies filed a ballot initiativ€alifornia Water Conservation, Flood
Control and Stormwater Management Act of 2016. gifoposed constitutional amendment
addressed the same three issues and this bill saklsiress with a majority vote bill. The
proponents of the initiative declined to move forsvafter doing polling research.

Policy Considerations and Committee Amendments.

a) History of the Proposition 218 Omnibus Implementatbn Act. The creation of and
amendments to the Omnibus Implementation Act h@es ldone on a consensus basis.
The Committee may wish to note that the approacdtntéy this bill diverges from that
tradition. Historically, if provisions could noekagreed upon, they were left out of the
Act and litigated in the courts. Proponents ariipa it is the Legislature's job to
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establish policy and provide policy guidance todbarts and that this bill addresses the
same important issues that failed ballot initiatia®d constitutional amendments have
failed to do.

b) Litigation. Following Proposition 218 there is an extensiigdny of litigation
involving both tiered rates and services relatestbomwater. Opposition argues that this
bill will result in additional uncertainty and moliggation.

c) Committee Amendments. Given the policy considerations, the Committeg mash to
ask the author to narrow the scope of this biiddress the stormwater issue and remove
all other provisions that have elicited the straiggposition. Moving forward, the
Committee may wish to encourage the author to woHlaboratively with the
stakeholders on the remaining stormwater provisiotise bill.

Arguments in Support. Supporters argue the following:

Lifeline and Conservation Rates. The Sierra Club argues, "Water rates that engeura
conservation should not be required to be striatked to the specific parcel the water is
being provided to. Taking a broader approachaoramunity will allow for better price
signals to high users and lifeline rates consisigtiit the human right to water. Pushing for
greater conservation can actually lower the tatat of service for all users, and supply
increases and new infrastructure are not needed."

Stormwater Drainage. The Water Foundation argues, "While hundreds oif@ala’s

cities, counties, and stormwater districts faceefaimandates to reduce stormwater
pollution and are under pressure to seek new sswfdecal water supply, only a handful of
them have been able to collect funds to meet thesds. Drinking water and sanitary sewer
services, however, have not suffered such probledBs1298 simply clarifies that
stormwater is an integral part of both sewer antbinsystems and that its management
should be held to the same high standards of temespy and accountability.”

Arguments in Opposition. Opposition argues the following:

Lifeline Rates. The League of Cities argues, "Lifeline rateswareonstitutional under

Article XIIID, Section 6 (b) because the rate impd®n the higher-income user exceeds the
'‘proportional cost of the service attributablehe tuser's parcel." SB 1298 seeks to address
this issue by defining ‘cost of service' to inclikle cost or providing water services in an
'equitable manner" including the cost of 'lifelinater rates'. This definition of 'cost of
service' does not address Proposition 218's priopatity requirement.”

Conservation Rates. The Association of California Water Agencies agu'SB 1298
attempts to provide more flexibility for voluntacpnservation-based pricing. SB 1298's
provisions in this area, however, have legal proisiéhat would create legal uncertainty and
litigation risk for any local agency which woulg o implement them. They also have
policy problems." The League of California Citiggtes, "Unfortunately, SB 1298's water
conservation and efficiency charge does not talceancount the cost and revenue nexus
required by Proposition 26."
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Stormwater Drainage. The Association of California Water Agencies a&aguThis

proposal will create legal uncertainty. One cdwas held that unless an agency operates a
combined storm/sewer system, fees for storm watglities and services do not fall under
the exception in the Article X1l D, Section 6 favger and water services."

REGISTERED SUPPORT / OPPOSITION:
Support

Water Foundation [SPONSOR]
American Rivers

California Coastkeeper Alliance
Humboldt Baykeeper

Inland Empire Waterkeeper
Klamath Riverkeeper

Los Angeles Waterkeeper (LAW)
Monterey Coastkeeper

Orange County Coastkeeper
Planning and Conservation League
Russian Riverkeeper

San Diego Coastkeeper

San Francisco Baykeeper

San Luis Obispo Coastkeeper
Santa Barbara Channelkeeper
Sierra Club California

South Yuba River Citizens' League (SYRCL)
Ventura Coastkeeper

Concerns
League of California Cities
Opposition

Association of California Water Agencies
City of Watsonville

Coachella Valley Water District
Cucamonga Valley Water District

Dublin Sam Ramon Services District
East Valley Water District

Great Oaks Water Company

Howard Jarvis Taxpayers Association
Las Virgenes Municipal Water District
Mesa Water District

Monte Vista Water District

Mountain Counties Water Resources Association
Oakdale Irrigation District

Rowland Water District
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Opposition (continued)

San Juan Water District

Vallecitos Water District

Vista Irrigation District

San Diego County Water Authority

Western Canal Water District

Wheeler Ridge Maricopa Water Storage District

Analysis Prepared by Misa Lennox / L. GOV. / (916) 319-3958



