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Date of Hearing: April 26, 2017

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
Cecilia Aguiar-Curry, Chair
AB 1523 (Obernolte) — As Amended March 28, 2017

SUBJECT: Local agencies: contracts: design-build prisjec

SUMMARY : Expands the use of the design-build procuremresihod that is authorized for
specified local agencies to include transportatigencies, and expands the use of design-build
by transportation agencies, transit agenciessciel counties to include projects on local streets
and roads. Specificallyhis bill :

1) Allows any local or regional agency responsibletfa construction of transportation
projects to use the design-build procurement methatis authorized for transit agencies.

2) Allows transportation agencies, transit agenciggscand counties to use this design-build
authorization for projects on local streets andisoa

3) Provides that no reimbursement is required bylHigpursuant to the California Constitution
because the only costs that may be incurred bga &gency will be incurred because this
bill creates a new crime or infraction, eliminagesrime or infraction, or changes the penalty
for a crime or infraction, as specified.

EXISTING LAW :

1) Requires, pursuant to the Local Agency Public Goetibn Act (LAPC Act), local officials
to invite bids for construction projects and th&aed contracts to the lowest responsible
bidder under the traditional design-bid-build pobjdelivery system.

2) Authorizes, until January 1, 2025, cities, countaasl specified special districts and transit
agencies to use design-build for specified publicks contracts in excess of $1 million
using either a low bid or best value process.

3) Provides the following parameters for cities andrd@s that use design-build pursuant to 2),
above:

a) Allows design-build for the construction of a buiild or buildings and improvements
directly related to the construction of a buildimrgbuildings, county sanitation
wastewater treatment facilities, and park and edmeal facilities;

b) Allow cities and counties that operate wastewadellifies, solid waste management
facilities, or water recycling facilities to usesiign-build for the construction of such
facilities, both local and regional; and,

c) Prohibits cities and counties from using desigrebiar the construction of other
infrastructure, including, but not limited to, ste and highways, public rail transit, or
water resources facilities and infrastructure [with exception of b), above].



AB 1523
Page 2

4) Generally limits the types of special districtstthry use design-build pursuant to 2), above,
to transit districts, and special districts tha¢i@te wastewater facilities, solid waste
management facilities, water recycling facilities fire protection facilities.

5) Limits the types of projects that special districé® construct using design-build pursuant to
2), above, to the following:

a) Transit capital projects that begin project sadittdn on or after January 1, 2015,
excluding state highway construction or local dteew road projects (for transit
districts); and,

b) Regional and local wastewater treatment facilitiegional and local solid waste
facilities, regional and local water recycling f&@@s, or fire protection facilities (for
special districts that operate those types ofifas).

FISCAL EFFECT : This bill is keyed fiscal and contains a staterdated local program.
COMMENTS:

1) Bill Summary. This bill expands the design-build authorizatioexisting law for specified
local agencies to include any local or regionalnegaesponsible for the construction of
transportation projects. This bill further expatitis authorization to allow transportation
agencies, transit agencies, and cities and couwtiese design-build for projects on local
streets and roads.

This bill is sponsored by the San Bernardino Transgpion Authority.

2) Author's Statement According to the author, "The current prohibition using the design-
build procurement process for local streets andsasnecessarily limits the project delivery
tools needed by local governments to meet curmeshfiure transportation needs. Local
street and road projects are the only transporntatifvastructure projects in which local
transportation agencies are unable to use therdesidd procurement process."”

3) Background. The LAPC Act generally requires local officiasinvite bids for construction
projects and then award contracts to the lowegbresble bidder. This design-bid-build
method is the traditional approach to public was&astruction. The design-bid-build
process was developed to protect taxpayers fromeagance, corruption, and other
improper practices by public officials as well assecure a fair and reasonable price for
public works construction by injecting competitiamongst bidders into the process.

Although design-bid-build generally results in tbe/est cost construction contract, it is not
without its drawbacks, including:

a) Projects generally take longer to complete becdasgns must be entirely completed,
permits obtained, and right-of-way acquired betbeeconstruction contract can be bid
and awarded;

b) Designs prepared for a competitive low-bid procuetrare developed to allow for a
broad range of construction approaches. As atréswl-bid designs do not always
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equate to the most efficient design possible, déipgnon a particular contractor's
particular strengths or capabilities;

c) Because the project designer does not have thditb@heonsulting with the entity that
will ultimately be responsible for constructiontbe project, there may be significant
issues that the designer does not anticipate cp&atly constructability issues. This can
result in change orders that ultimately drive up phice of the contract; and,

d) Low-bid is not always the least expensive optiargeochange orders and contractor
claims are factored into the overall project costs.

In the early 1990s, public works agencies grewtfaied with design-bid-build and began
experimenting with other project delivery methads|uding design-build. Under the
design-build method, a single contract covers #wgh and construction of a project with a
single company or consortium that acts as botlptogct designer and builder. The design-
build entity arranges all architectural, enginegriand construction services, and is
responsible for delivering the project at a guagadtprice and schedule based upon
performance criteria set by the public agency.

Design-build differs from design-bid-build in sorkey areas, including:

a) Shorter overall elapsed project delivery time bseatonstruction can begin before final
design is complete;

b) Project costs and schedule risks are more heaotlyeby the design-build contractor;
c) Construction claims and change orders are minimized

d) Designs can be developed to take advantage otpkrticontractor's strengths and
abilities, thereby reducing the need to "over-desigr generic use as in design-bid-
build;

e) Project specifications are typically based on defi@ performance criteria (which may
or may not be well established by the project oywrather than established
specifications; and,

f) Contracts are awarded based on best-value anajtbes than low-bid.

Design-build contracts are not without their dracksaas well. For example, with a design-
build project, the project owner must give up adydeal of control over the details of the
project design. Additionally, design-build contiars are typically selected using
gualifications-based selection criteria or bestiganalysis. These approaches are more
subjective than a low-bid approach, potentiallyjeating the public works owner to greater
contract challenges and higher costs.

Design-Build in California Law. As noted above, the Legislature began grantasige-
build authority in the early 1990's, and has tyjyodone so with specified parameters, such
as the duration of the authority, the types of agenallowed to use it, the types of projects
for which it can be used, cost thresholds, andiBpdgrocedures that must be followed in
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preparing and awarding contracts. Over the ydlaisresulted in a plethora of statutes in a
variety of code sections, which created confusarpiiblic agencies and contractors alike.

In an effort to consolidate these statutes, SB(Y8alk), Chapter 931, Statutes of 2014,
repealed existing law authorizing the Departmer®eheral Services (DGS), the Department
of Corrections and Rehabilitation (CDCR), and lcagéncies to use the design-build
procurement process, and enacted uniform provisatisorizing DGS, CDCR, and

specified local agencies to utilize the designdbpilocurement process for specified public
works projects (with some exceptions, notably desigild authority for CalTrans). SB 785
created one set of codes for DGS and CDCR, andaate set for specified local agencies,
but with similar parameters.

Limits on Design-Build for Cities and Counties Existing law now limits the use of
design-build by cities and counties to the follogvigpes of projects:

a) The construction of a building or buildings and nanements directly related to the
construction of a building or buildings, county gation wastewater treatment facilities,
and park and recreational facilities; and,

b) Local and regional wastewater facilities, solid tga®anagement facilities, or water
recycling facilities (for cities and counties tlogterate such facilities).

Existing law expressly prohibits cities and cousfi®@m using design-build for the
construction of other infrastructure, includingt bot limited to streets and highways,
public rail transit, or water resources faciliteesd infrastructure [with the exception of b),
above].

Limits on Design-Build for Special Districts Existing law also limits the use of design-
build for special districts by both type of distremd type of project. The types of special
districts that may use design-build include: tradstricts; and, special districts that operate
wastewater facilities, solid waste managementifees| water recycling facilities, or fire
protection facilities.

For transit districts, their use of design-buildinsited to transit capital projects that begin
project solicitation on or after January 1, 202&leding state highway constructionlocal
street and road projects.

Policy Considerations The Committee may wish to consider the following

a) Overly Broad Expansion? The Legislature has historically granted deigitd
authority on a more limited and incremental bas#ntthe proposal contained in this bill.
The Committee may wish to consider the precedeakpénding design-build authority
in such a broad manner contrary to express pradisiin existing law.

b) Stated Need As an example of the immediate need for this thi€ sponsor has pointed
to the Mt. Vernon Avenue Viaduct project in theyGif San Bernardino, which the
sponsor has characterized as a major safety cotiwroould be rebuilt as much as one
year faster using design-build. The Committee mig to consider narrowing this bill
to allow for the use of design-build for this prcjenly.
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8) Committee Amendments The Committee may wish to adopt the followingesaiments to
address the policy considerations outlined abosaow the provisions of the bill to allow
only the San Bernardino Transportation Authorityse design-build only for the Mt.
Vernon Avenue Viaduct project.

9) Related Legislation AB 851 (Caballero) allows additional types oésjal districts to use
design-build and allows cities, counties and spetisdricts to use design-build for additional
types of projects. AB 851 is pending in this Comted.

10)Previous Legislation SB 785 (Wolk), Chapter 931, Statutes of 201geated existing law
authorizing DGS, CDCR, and local agencies to usal#sign-build procurement process,
and enacted uniform provisions authorizing DGS, &)@énd specified local agencies to
utilize the design-build procurement process facs#ed public works projects.

11)Arguments in Support. The San Bernardino Transportation Authority,rsgm of this bill,
writes, "The design-build process is critical taroounities like ours to expedite important
infrastructure projects such as the Mt. Vernon AxeNiaduct in the city of San Bernardino.
The Mt. Vernon Viaduct is a 1,016 foot bridge, binl 1934, that spans over the Burlington
Northern Santa Fe Railroad (BNSF) Railway Internhatiad in the City of San Bernardino.
In 1997, Caltrans inspectors determined the bridgea sufficiency rating of less than 50 out
of a possible 100, which is considered structuradficient and functionally obsolete. Since
2004, the bridge has been closed to traffic twicehtore up support columns to keep this
important connection available to the public. Altigh it remains in service for passenger
vehicles, as a precaution, commercial vehiclepsohkibited from crossing the bridge. The
use of the design-build procurement process oivith&’ernon Viaduct would accelerate the
agency'’s ability eliminate a major safety concesmrauch as a year earlier than if done
through a traditional process. This time savirsgsgnificant as our agency seeks to repair,
rebuild, and restore a major north-south arteritthiw the City."

12)Arguments in Opposition. The Professional Engineers in California Goveentr{(PECG),
in opposition, write, "PECG has worked on the isstidesign-build for many years. The
provisions of AB 1523 alter a legislative comproenibat was reached between a variety of
parties many years ago. PECG does not belieseappropriate to allow design-build on
local streets and roads, particularly without auresment that the appropriate public agency
inspect them."

The American Federation of State, County and MpaicEmployees (AFSCME), also in
opposition, states, "AB 1523...privatizes work cuthgperformed by AFSCME members.
AFSCME represents public works employees workinglasners, senior planners,
engineering technicians, engineers, streets dividiectors, and others whose jobs are at
risk of being outsourced under design-build models.



AB 1523
Page 6

REGISTERED SUPPORT / OPPOSITION:
Support

San Bernardino Transportation Authority
Opposition

American Federation of State, County and Municialployees
Professional Engineers in California Government

Analysis Prepared by Angela Mapp /L. GOV. / (916) 319-3958



