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Date of Hearing: May 9, 2018

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
Cecilia Aguiar-Curry, Chair
AB 3194 (Daly) — As Amended April 30, 2018

SUBJECT: Housing Accountability Act: project approval.

SUMMARY : Makes a number of changes to the Housing Aceduility Act (HAA).
Specifically,this bill :

1)

2)

Declares the intent of the Legislature to estaldistery high threshold for a local agency
to justify denying or conditioning a housing prdjéar health or safety reasons, that the
conditions for denying a project under the HAA aeey rare, and that regularly occurring
planning issues do not rise to the level of a “gpe@dverse impact upon the public health
and safety."

Provides, for purposes of the HAA, that a housiagetbpment shall not be found
inconsistent with, not in compliance, or not in faymity, with the applicable zoning
ordinance, and shall not require the site to berred, if the existing zoning ordinance does
not allow for the maximum allowable residential udensity and intensity for the site
allowable under the housing element or the landelesment of the general plan if it was
adopted or updated within the previous 10 yeapecfiies that if a conflict exists between
the housing element and the land use elementthtbdtousing element shall prevail,
regardless of whether the housing element was aedaptupdated at an earlier date.

EXISTING LAW :

1)

2)

3)

Defines “housing development project” to mean aagsesisting of any of the following:
a) Residential units only;

b) Mixed-use developments consisting of residentidl @onresidential uses with at least
two-thirds of the square footage designated fadegdial use; or,

c) Transitional housing or supportive housing.

Defines “disapprove the development project” tdude any instance in which a local
agency either:

a) Votes on a proposed housing development projectrandpplication is disapproved,
including any required land use approvals or emti#nts necessary for the issuance
of a building permit; or,

b) Fails to comply with the required time period fppeoval or disapproval required by
law.

Defines “lower density” to include any conditiotst have the same effect or impact on the
ability of the project to provide housing.
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5)

6)

7)

8)

9)

AB 3194
Page 2

Defines “housing for very low-, low-, or moderatesome households” as either:
a) At least 20% of the total units shall be sold ortee to lower-income households; or,

b) 100% of the units shall be sold or rented to pessond families of moderate-income or
middle-income.

Defines “very low-income” as persons and familidsoge income does not exceed 50% area
median income (AMI).

Defines “low-income” as persons and families whioeeme does not exceed 80% AMI.

Defines “moderate-income” as persons and familieesg income does not exceed 120%
of AMI.

Defines “above moderate-income” as persons andiémwhose income exceeds 120%
of AMI.

Defines “housing organization” as a trade or indugtoup whose local members are
primarily engaged in the construction or manageroéhbusing units or a nonprofit
organization whose mission includes providing oraaating for increased access to housing
for low-income households and have filed writtero@l comments with the local agency
prior to action on the project. A housing organatmay only file an action under the HAA
to challenge the disapproval of a housing develoyirbg a local agency.

10)Prohibits a local agency from disapproving a prepdsousing development project

for very low-, low-, or moderate-income househadsin emergency shelter, or conditioning
approval in a manner that renders the project gilfida for development, unless it makes
written findings based upon a preponderance oétence in the record, as to one of the
following:

a) The jurisdiction has adopted and revised its h@usiement as required by law and has
met its share of the regional housing need allonati

b) The proposed development project or emergencyeshetiuld have a specific, adverse
impact upon public health or safety that cannotitegated without rendering the
development unaffordable or shelter infeasible;

c) The denial of the proposed development projeadsiired to comply with specific state
or federal law and there is no feasible methodtomy without rendering the
development unaffordable or shelter infeasible;

d) The development project or emergency shelter ipgeed on land that does not have
adequate water or waste water facilities, or issgloior agriculture or resource
preservation, as specified; and,

e) The proposed development project or emergencyeshislinconsistent with both the
jurisdiction’s zoning ordinance and general plardlase designation, as specified, in any
element of the general plan as it existed on the i application was deemed complete.
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11)Provides that when a proposed housing developmejggb complies with applicable,

objective general plan, zoning, and subdivisionadsads and criteria, including design
review standards, in effect at the time that thesiroy development project’s application is
determined to be complete, but the local agencggses to disapprove the project or to
approve it upon the condition that the project beedoped at a lower density, the local
agency shall base its decision regarding the pexpbsusing development project upon
written findings supported by a preponderance efevidence on the record that both of the
following conditions exist:

a) The housing development project would have a sigeaiflverse impact upon the public
health or safety, unless the project is disapprareapproved upon the condition that the
project be developed at a lower density. As usddigparagraph, a “specific, adverse
impact” means a significant, quantifiable, direstd unavoidable impact, based on
objective, identified written public health or sifstandards, policies, or conditions as
they existed on the date the application was deaoegblete; and,

b) There is no feasible method to satisfactorily naiteggor avoid the adverse impact
identified pursuant to a), above, other than tlsagroval of the housing development
project or the approval of the project upon thedition that it be developed at a lower
density.

12)Provides that a change in a zoning ordinance oergéplan land use designation subsequent

to the date the application was deemed completersftaconstitute a valid basis to
disapprove or condition approval of the housingaligwyment project or emergency shelter.

13)Provides that, for purposes of the HAA, the receff density bonus shall not constitute a
valid basis on which to find a proposed housingettgyment project is inconsistent, not in
compliance, or not in conformity, with an applicalplan, program, policy, ordinance,
standard, requirement, or other similar provisemspecified.

14)Requires, if the local agency considers a propbseding development project to be
inconsistent, not in compliance, or not in confdymwith an applicable plan, program,
policy, ordinance, standard, requirement, or osir@ilar provision, as specified, the agency
to provide the applicant with written documentatidentifying the provision or provisions,
and an explanation of the reason or reasons iiaderssthe housing development to be
inconsistent, not in compliance, or not in confdymas follows:

a) Within 30 days of the date that the applicationtf@ housing development project is
determined to be complete, if the housing develogmeoject contains 150 or fewer
housing units; and,

b) Within 60 days of the date that the applicationtf@ housing development project is
determined to be complete, if the housing developmeoject contains more than 150
units.

15)Provides that if the local agency fails to provide documentation described above in 14),
the housing development project shall be deemeslistemt, compliant, and in conformity
with the applicable plan, program, policy, ordinenstandard, requirement, or other similar
provision.
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16)Authorizes the applicant, any person who wouldllggbde to apply for residency in the
proposed development or emergency shelter, or sitg@organization to bring an action to
enforce the HAA.

17)Specifies that if a jurisdiction denies approvalroposes conditions, including design
changes, lower density, or a reduction of the peage of a lot that may be occupied by
a building or structure under the applicable plagrand zoning in force at the time the
application is deemed complete, that have a sutistadverse effect on the viability or
affordability of a housing development for very lowow-, or moderate-income households
and is the subject of a court action which chalentipe denial, the burden of proof shall be
on the local legislative body.

18) Specifies that in any action taken to challengeviglity of a decision by a jurisdiction to
disapprove a project or approve a project uporctimelition that it be developed at a lower
density, the local government shall bear the bufearoof that its decision has conformed
to all of the conditions specified in the HAA.

19)Provides that the court must issue an order offjuelg compelling compliance with the
HAA within 60 days, if it finds either of the folaing:

a) The local agency, in violation of subdivision (d)tbe HAA, disapproved a housing
development project or conditioned its approva manner rendering it infeasible for
the development of an emergency shelter, or hodemgery low-, low-, or moderate-
income households, including farmworker housindhwaut making the findings required
by the HAA or without making findings supported dypreponderance of the evidence;
or

b) The local agency, in violation of subdivision (f)tbe HAA, disapproved a housing
development project complying with applicable, alije general plan and zoning
standards and criteria, or imposed a conditiontti@project be developed at a lower
density, without making the findings required bg tHAA or without making findings
supported by a preponderance of the evidence.

20)Authorizes the court to issue an order or judgnagmtcting the local agency to approve the
housing development project or emergency sheltheitourt finds that the local agency
acted in bad faith when it disapproved or condalbnapproved the housing development or
emergency shelter in violation of the HAA.

21)Requires the court, if it finds a violation of tH&AA, to award reasonable attorney’s fees and
costs of suit to the plaintiff or petitioner, extemder extraordinary circumstances in which
the court finds that awarding fees would not furttie purposes of the HAA.

22)Requires, if the court determines that the localnayg has failed to comply with the order or
judgment compelling compliance within 60 days, ¢bart to impose fines on a local agency
that has violated the HAA.

a) Specifies that the fine shall be in a minimum anafr$10,000 per housing unit in the
housing development project on the date the agpitavas deemed complete, as
specified.
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b) Requires the local agency to deposit any fine tbuio a local housing trust fund.
Provides that the local agency may elect to instkgubsit the fine into the Building
Homes and Jobs Fund, or otherwise in the HousitgBiktation Local Fund.

c) Requires the court, in determining the amountmé tio impose, to consider the local
agency's progress in attaining its target allocatibthe regional housing need, as
specified, and any prior violations of the HAA.

23)Prohibits fines from being paid out of funds alredeédicated to affordable housing, as
specified. Requires the local agency to commitexmend the money in the housing trust
fund within five years for the sole purpose of ficang newly constructed housing units
affordable to extremely low-, very low-, or low-imme households. After five years, if the
funds have not been expended, the money shalltrevdire state and be deposited into the
Building Homes and Jobs Fund, or otherwise in tbadthg Rehabilitation Loan Fund, for
the sole purpose of financing newly constructedsimapunits affordable to extremely low-,
very low-, or low-income households.

24)Provides that if any money derived from a fine irsga pursuant to the above provisions is
deposited in the Housing Rehabilitation Loan Fuhdn that money shall be available only
upon appropriation by the Legislature.

25)Requires, if the court finds that the local ageacted in bad faith when it disapproved or
conditionally approved the housing developmentroergency shelter, and failed to carry
out the court's order or judgment within 60 dagsspecified, the court to multiply the fine
specified above by a factor of five. Specifies thetd faith” includes, but is not limited to,
an action that is frivolous or otherwise entirelyh@ut merit.

26)Requires a petition to enforce the HAA to be fitedl served no later than 90 days from the
later of:

a) The effective date of a decision of the local agangosing conditions on,
disapproving, or any other final action on a hogsievelopment project; or,

b) The expiration of the time periods specified in Begmit Streamlining Act.

27)Authorizes a party to appeal a trial court's judgtreg order to the court of appeal pursuant
to specified procedures.

FISCAL EFFECT : None
COMMENTS:

1) Background on the HAA. The HAA, also known as the “Anti-Nimby” legislatipwas
enacted in 1982, and restricts a local agencyl#ytn disapprove, or require density
reductions in, certain types of residential prggecthe purpose of the HAA is to help ensure
that a city or county not reject or make infeasteising developments, including
emergency shelters, that contribute to meetinghtbasing need determined pursuant to
Housing Element Law without a thorough analysithefeconomic, social, and
environmental effects of the action.
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The HAA provides for a judicial remedy that alloagourt to issue an order to compel a city
to take action on a development project. An applica person who would be eligible to
apply for residency in the development or emergesmglter, or a housing organization, may
bring an action to enforce the HAA. Many provisiaighe HAA are limited to lower-

income housing developments. In 2011 the Califo@oart of Appeal irHonchariw v.

County of Stanislau@00 Cal.App.4th 1066) held that specified pravisi of the HAA

apply to all housing projects, not just affordaptejects.

In 2017, the Legislature passed, and the Goveigoed, three bills making significant
changes to the HAA. Under identical measures, A8 (@bcanegra), Chapter 373, Statutes
of 2017, and SB 167 (Skinner), Chapter 368, Statok017, the HAA was strengthened to
increase the burden on local jurisdictions wherya®na housing project, imposing fines for
a violation of the HAA, and expanding judicial resres for violations of the HAA. AB 1515
(Daly), Chapter 378, Statutes of 2017, changedtifnedard the court must use in reviewing
the denial of a housing development by providirag thproject is consistent with local
planning and zoning laws if there is substantiadlence that would allow a reasonable
person to find it consistent. This could expandrtbmber of housing developments that are
afforded the protections of the HAA.

Bill Summary. This bill would prohibit a local government fromsdpproving an eligible
project or requiring a rezoning of a project sitihe existing zoning ordinance does not
allow the maximum residential use, density, andrisity allocable on the site by the housing
element or land use element of the General Plaptad@r updated in the last 10 years. The
bill also states the intent of the Legislaturegtablish a high threshold for local agencies to
justify denying or conditioning a project for hdalind safety reasons and states that those
reasons rarely occur, and states that the Legisldtclares that regularly occurring planning
issues do not meet the health and safety thresbqidred for denying or conditioning a
project.

This bill is sponsored by the California Buildingdustry Association.

Author’s Statement. According to the author, “Despite the important ioy@ements made
to the HAA in last year’s bill package, it is stiflo easy for NIMBYs to oppose projects and
avoid the HAA: (1) By citing debatable health aadiesy concerns; and, (2) By local
governments changing zoning thereby rendering @@rorconsistent. For example,
classifying regularly occurring scenarios suchnesgasing traffic or a shortage of parks in
a neighborhood as unmitigatable health and safetgarns is used as an excuse for rejecting
a proposed housing development that complies vidjbative local planning rules. On the
zoning front, according to a recent report by Berké.aw School, of 152 housing projects
processed in two of California’s largest jurisdicts over the last three years, in fully 78
instances the jurisdiction required a rezoning vamance — yet in only 6 instances did the
project need a general plan amendment. Clearhg ikanore to be done to ensure that the
HAA's protections be extended as intended so wegearbout building the housing
Californians so desperately need.”

General Plan and Housing Element.Every city and county is required to develop a
comprehensive, long-term general plan that outlihescommunity’s vision of future
development through a series of policy statememdsgaals. The general plan is the basis for
all land use decisions. Zoning, subdivisions, amolip works projects can only be approved
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when they are consistent with the general plarchEEammunity must also adopt a housing
element, which outlines a long-term plan for megtime community’s projected housing
needs. Not only must all land use be consisterit thig¢ general plan, the general plan is
required to be internally consistent. The landelsenent of the general plan must not
conflict with the housing element.

The distribution of residential, commercial, andustrial and other zones must be based on
the pattern of land uses established in the geptal Zoning maps illustrate how all uses
are distributed geographically. Zoning is adogigardinance and assigns each piece of
property to a zone which describes the rules uniéch it can be used. A zoning ordinance
identifies allowable uses and sets standards, asichinimum lot size, maximum building
height, and minimum front yard depth. If a developroposes a use that is not allowed in
that zone, then a rezoning is required. A pubdiaring is required to rezone and a city
council or zone board must deny requests whenrthgoped zone conflicts with the general
plan.

The housing element must include a specific listddquate sites to accommodate the city or
county's housing needs at all income levels. Qnediousing element is adopted, sites must
be zoned via local ordinance to reflect the deresity intensity of the housing element within
three years. Because a local government is natrextjto rezone for three years, there may
be a gap between when the housing element andgoriimance are consistent.

The general plan is a broad description of thecpsiand goals of the community's
development goals. The housing element, which ieisidopted every eight years (five
years for some rural cities), is more detailed imatlides a description of specific sites to
meet the city or county's housing needs for albme levels. Three years after a housing
element is adopted, the zoning ordinance must datap to reflect any changes.

HAA Compliance Provisions. The HAA, in subdivision (j) of Section 65589.pesifies

two different outcomes: a) What happens when d igancy proposes to disapprove a
housing development project when it complies wjgpleable, objective general plan,
zoning, and subdivision standards and criteriabpkVhat happens when a local agency
considers a proposed housing development projde tnconsistent, not in compliance, or
not in conformity with an applicable plan, progrgolicy, ordinance, standard, requirement,
or other similar provision.

For instances in this second category the locah@gis required to provide the applicant
with written documentation identifying the provisior provisions, and an explanation of the
reason or reasons it considers the housing developto be inconsistent, not in compliance
or not in conformity, within 30 (or 60) days of thate that the application for the housing
development project is determined to be completieeifproject contains 150 or fewer, (or
more than 150 housing units). Should the agentjofarovide the documentation, the
housing project will be deemed consistent, complaind in conformity.

This bill adds in language about what cannot berdekinconsistent, not in compliance, or
not in conformity, for purposes of the above, thgrmaking it harder for the local agency to
disapprove a housing development project. Th&shbdhguage says that “a housing project
shall not be found inconsistent, not in compliar@ajot in conformity with the applicable
zoning ordinance, and the project shall not reqairezoning, if the existing ordinance does
not allow the maximum residential use, density, @wehsity allocable on the site by the
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housing element or by the land use element of émeml plan if it was adopted or updated
within the previous 10 years.”

6) Policy Considerations. The Committee may wish to consider the following:

a) Intent Language. This bill contains language specifying the intehthe Legislature to
establish a “very high threshold” for a local agetejustify denying or conditioning a
project for health or safety reasons, and furtleetates that “conditions necessary to
satisfying [this section of the HAA] rarely arisgid that “regularly occurring planning
issues do not rise to the level of a ‘specific,eaade impact upon the public health and
safety’.”

i) Definitions. The Committee may wish to ask the author to beiéne what “very
high threshold” means, especially in light of exigtlaw that requires a local agency
to make written findings, supported by a prepondegaof the evidence on the record,
should the local agency propose to disapprove fibjegqt or to impose a condition
that the project be developed at a lower denditges “very high threshold” mean a
higher evidentiary standard?

Also, the bill uses the term “regularly occurrinigqming issues” but does not define
what that means.

ii) Disapproval Under the HAA. Should a local agency propose to disapprove the
project or to impose a condition that the projextieveloped at a lower density,
existing law requires that the local agency basdétision upon written findings that
both of the following conditions exist:

(1) The housing project would have a specific, advamgact upon the public health
or safety, unless the project is disapproved or@apu upon the condition that
the project be developed at a lower density. Eddaw defines a “specific,
adverse impact” to mean a significant, quantifiadleect, and unavoidable
impact, based on objective, identified written pablealth or safety standards,
policies, or conditions as they existed on the ttadeapplication was deemed
complete; and,

(2) There is no feasible method to satisfactorily naitegor avoid the adverse impact
identified, other than the disapproval of the hngsievelopment project or the
approval of the project upon the condition thdtdtdeveloped at a lower density.

The Committee may wish to ask the author for exasfiiat illustrate why the above
language is not sufficient.

b) Proposed Alternative to Compliance/Conformity Langwage. The American Planning
Association (California Chapter), League of CahiiarCities, California State
Association of Counties, Rural County Represengatnf California, and the Urban
Counties of California, in their “Oppose Unless Arded” letter, note that the bill
“Represents a major change that would take awawkiode purpose of the General Plan
beinggeneraland would eliminate the long-standing relationdiepyeen the General
Plan and zoning. This will result in either Genétans that allow high-density
development to ‘sprawl’ into areas that do notheste the requisite infrastructure and
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services, or will alternatively induce local junstions to remove such flexibility from

the General Plan entirely, thereby underminindutetion as a long-term planning
document.”

They propose the following alternative approactgddress these issues:
Delete lines 5 through 16 on page 12, and replatte w

(4) For purposes of paragraph (2), the density dibaising development project is not
inconsistent, not in compliance, or not in confdymvith an applicable plan, program,

policy, ordinance, standard, or requirement if tieusing development project is
proposed on a site that is identified in the loagéncy’s housing element and is

proposed to be developed at a density that is sterdi with the density specified in the

housing element for that site

Arguments in Support. Supporters argue that this bill will increase $iag supply

by reducing the number of housing projects to lpected for spurious reasons, and that
currently, local governments find loopholes in lenavoid extending the protections

of the HAA to housing projects. Supporters ardwa this bill will bring the HAA back
to its original intent — to spur the developmenhotising.

Arguments in Opposition. Opponents argue that the bill represents a nchj@nge that

would take away the whole purpose of the General Being general and would eliminate
the long-standing relationship between the Geritleal and zoning. Opponents argue that

the bill will allow sprawl into areas that do natyhave the requisite infrastructure and
services, or will induce local jurisdictions to reme such flexibility from the General Plan
entirely, which will undermine the function of t&eneral Plan.

Double-referral. This bill was heard in the Housing and Commubigrvelopment
Committee on April 25, 2018, and passed on a 7t8.vo
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REGISTERED SUPPORT / OPPOSITION:
Support

California Building Industry Association [SPONSOR]
Bay Area Council

California Apartment Association

California Association of Winegrape Growers

California Business Properties Association

California Chamber of Commerce

California Construction and Industrial MaterialssAsiation
National Federation of Independent Business
Non-profit Housing Association of Northern Califcan

Opposition

American Planning Association, California Chapterléss amended)
California State Association of Counties (unleseaded)

League of California Cities (unless amended)

Rural County Representatives of California (unksended)

Urban Counties of California (unless amended)

Analysis Prepared by Debbie Michel / L. GOV. / (916) 319-3958



