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l. I ntroduction and Goal of Hearing

At a time when local governments are under seveam£ial strain and public agencies are looking
for more efficient ways to work together, a colleditove tool like the joint powers agreement (JPA)
is becoming increasingly attractive. And despiteférct that JPAs have existed in California in
some form for nearly 100 years, they remain aixedbt obscure and unregulated form of local self-
governance.

The goal of this hearing is informational. It aitoprovide members of the Committee and staff
with a basic overview of joint powers agreements authorities, and to learn from relevant state
agencies what we know about JPAs in Californiad-wahat we don’t. Of course, while this hearing
is not focused on oversight, potential deficienaneeporting and data collection deserve
discussion, as do ideas and suggestions for rewifiiose problems.

For more information on how JPAs are organizedapetate, see the attached refaoivernments
Working Together: A Citizen's Guide to Joint Powgreementsauthored by the Senate Local
Government Committee in August 2007, from whicls tmemorandum draws heavily. The text of
the Joint Exercise of Powers Act and a partialdfsiPA-related legislation are provided as well.

1. An Overview of Joint Powers

Joint powers are exercised when the public officials of twanwre agencies agree to establish a
joint approach or create another legal entity toknam a common problem, fund a project, or act as
a representative body for a specific activity. inner of federal, state and local public agencies
can agree to exercise joint powers. A Californiaraxy can even share joint powers with an agency
in another state. The common thread is that a den&ion of governments work together and share
resources for mutual support or common actions.giivernment agencies that participate in joint
powers agreements are called member agencies.

A joint powers agreement is a formal, legal agreement between two or moigip agencies that
share a common power and want to jointly implenpeagrams, build facilities, or deliver services.
Officials from those public agencies formally apge@ written cooperative arrangement.

A joint powers agency or joint powers authority is simply a new government entity created by the
member agencies, but is legally independent fraamttLike a joint powers agreement in which
one agency administers the terms of the agreem¢oitit powers agency or authority exercises
powers common to the member agencies, and thoserpane outlined in the joint powers
agreement. The new entity need not even call its8RPA. JPAs are not special districts, although
such agencies can enter into joint powers agreeanent
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Examples of areas where JPAs are commonly useatieicgroundwater management, road
construction, habitat conservation, airport expamsiedevelopment projects, stadium construction,
mental health facilities construction, educatigmalgrams, employee benefits services, insurance
coverage, and regional transportation projects.

Public officials sometimes establish JPAs spedifida arrange capital financing by selling bonds.
These bonds secure the capital needed to finamsgraotion of public facilities. Public officials
sometimes call this type of JPA a joint powers ariti or a public financing authority (PFA).

I1l.  Structure and Powers

The Joint Exercise of Powers Act (Government CoeldiSns 6500-6536) provides the basic legal
authority for public entities to create and use SPA

Some important points to remember:

» JPAs are formed voluntarily by action of their m&mnhgencies, not by signatures on
petitions or a vote of the people.

» JPAs can exercise only those powers that are cononibieir member agencies.

* A JPA's meetings are open to the public and subgette Ralph M. Brown Act.

* JPAs must follow the Public Records Act, the PdditiReform Act, and other public interest
laws that ensure political transparency.

» As alegally separate public agency, the JPA carosbe sued, hire staff, obtain financing
to build public facilities, and manage property.

» Joint powers agreements usually include provistbasprotect their member agencies and
officers from a JPA’s debts or other liabilities.

» JPAs are not 'special districts', and are not stibgeLAFCO oversight or control.

» JPAs cannot levy new taxes or assessments (altitbaghmember agencies could do so
and contribute the revenues to the JPA's operatitmyever, they can issue bonds without
voter approval.

Public agencies authorized to enter into joint pevegreements include "the federal government or
any federal department or agency, this state, ansthte or any state department or agency, a
county, county board of education, county supenitéat of schools, city, public corporation,

public district, regional transportation commissarthis state or another state, a federally
recognized Indian tribe, or any joint powers aduitiyor.".

Special legislation can also authorize certain mergimental organizations to participate in joint
powers agreements, even though they are not padpincies. For instance, to help nonprofit
hospitals keep pace with changes in the healthiodustry, the Legislature has allowed them to
enter joint powers agreements to provide healta sarvices in Fresno, Contra Costa, Kings,
Tuolumne, San Diego, and Tulare counties. Anothacted bill allowed mutual water companies
to enter joint powers agreements with public watggncies.

The formation of a JPA begins when public officiaégotiate a formal agreement that spells out
the member agencies’ intentions, the powers tleat will share, and other mutually acceptable
conditions that define the intergovernmental aresngnt. The terms of a joint powers agreement
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will describe the size, structure, and membership@JPA’s governing board and documents the
JPA’s powers and functions. Each member agencysrging body then approves the joint powers
agreement.

As a separate agency, a JPA must appoint a treaswden auditor. The treasurer may be an
employee of a member agency, the county treasurerenthe JPA operates, or a certified public
accountant. The JPA’s auditor must arrange fomenual audit, although many public agencies
audit their own JPAs.

V. Filing Requirements

According to the Joint Exercise of Powers Act, jbmt powers agreement creates a new joint
powers agency or amends an existing agreemeniPthenust file a notice of joint powers
agreement or amendment with the Secretary of Stthén 30 days, along with a $1 filing fee. The
Secretary of State must also forward a copy ohthtece to the State Controller's office. The notice
must contain the name of each party to the JPAeftieetive date, a statement of purpose or power
to be exercised, and a description of any amendn@BAs that fail to file these notices may not
issue bonds, incur debt, liabilities or obligatipasotherwise exercise their powers until theagli

is complete. The filing entity must file a completgpy of the agreement itself and any amendments
with the Controller. The JPA must also completeaanual financial audit and file those audits as
public records with the county auditor.

According to the Secretary of State’s office, aporately 2,199 JPAs have filed formation
documents as of June 2011 (with 1,938 amendméety.fHowever, the number of JPAs currently
on file with the Controller's office is much lowét71. It should be noted that the Controller'soaffi
collects data only on those JPAs it considers 'igpdcstricts”, which may be a partial cause of the
disparity. Some JPAs may also be moribund and mamadional. According to the Controller's
office, in 2006 it reviewed the Secretary of S&#A filings in an attempt to reconcile the
disparity, and found filings for 660 agencies thy be required to file with the Controller but do
not do so (that number has since increased). Hawstagfing constraints have prevented the
Controller's office from conducting any analysigioé collected data to determine which JPAs, if
any, are not properly filing with the Controlleo#ice.

V. External Oversight & Audits

The public agencies that set up JPAs have a congjmasponsibility to monitor their creations.
Although no state agency directly oversees all JRAs collect reports and data on certain JPA
activities in addition to the Secretary of Stataffce: the State Controller’s office and the
California Debt and Investment Advisory Commiss{@DIAC) within the State Treasurer's Office.

The Office of the State Controller, which is thatsts "independent fiscal watchdog”, receives all
JPA agreement and amendment notices from the &ectState. The JPAs themselves are also
required to provide the full text of all agreemeatsl amendments to the Controller directly,
although they do not always comply. For those Jiasthe Controller's office deems to be a
"special district", they must also provide the Golwer with annual financial reports, annual audits
and salary and compensation information.



CDIAC serves as the state's clearinghouse for pualelbt issuance information, and assists state and
local agencies with the monitoring, issuance, aadagement of public debt. CDIAC maintains the
most comprehensive database of California debamssiin existence going back to 1982. All

issuers of state and local government debt ardrezfjto submit issue-related information to the
CDIAC before and after the proposed sale. The métion reported to CDIAC includes the sale
date, the name of the issuer, the type of salgyrineipal amount, the type of debt instrument, the
source(s) of repayment, the purpose of the finandhe rating of the issue, and the members of the
financing team. CDIAC also engages in researchele emerging trends in public finance, as

well as the integrity and viability of the publin&nce market.

At the county level, JPAs must share their annudita with the county auditor's office, and civil
grand juries may examine the records of JPAs operat that county. The California Grand Jurors'
Association lists 15 individual grand jury repdidsused on JPAs in various counties between 2003
and 2008, with more recent reports available v&r tivebsite. Notably, a recent report from the
Legislative Analyst's Officelfetter to Assembly Member Dickinson Regarding S8yadicial

Districts and Local Agency Formation Commissiateged January 5, 2012) recommended that the
Legislature consider expanding JPA oversight aittht Local Area Formation Commissions
(LAFCOs), which have county-by-county jurisdictiomner special districts.

The Bureau of State Audits has not performed aiit apdcifically on a JPA for at least the past
twelve years, although it is currently conductimgsaudit of the California Statewide Communities
Development Authority and the California Municiggahance Authority related to their conduit
financing activities, with the results being rekedsater this year.

It is also worth noting that there is apparentlystatewide trade association for all forms of JPAs,
although there is at least one entity focused particular subset (such as insurance based risk-
pools, in the case of the California Associatioda@ht Powers Authorities).

VI. Uses and Functions of a JPA

As tools for collaboration, JPAs are used for aetgrof purposes. By sharing resources and
combining services, the member agencies - and téogdayers - save time and money. There are no
official categories for the types of JPAs, but tsarvices fall into five broad groups: generallpgub
services, financial services, insurapaoling and purchasing discounts, planning seryiaed
regulatory enforcement.

» General Public Services: Agencies can create JPAsliver more cost-effective services,
eliminate duplicative efforts, and consolidate sms under a single agency. Counties,
cities, and special districts form JPAs to proséevices such as fire and police protection
and the removal of abandoned vehicles. Local ageratso use JPAs to fulfill mandates
from the federal and state government, includirigl seaste management, special
education, regional transportation planning, arehidous waste monitoring. Other public
services provided by JPAs vary from animal corswrad data storage to flood control and
soil conservation.

* Financial Services: JPAs use the Revenue Bond fAt94il and the Marks-Roos Local
Bond Pooling Act of 1985 to generate public capfalblic officials use JPAs to finance the
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VII.

construction of public works, including schooldydialls, bridges, and flood control
projects. Some JPAs finance the purchase of spegighment, such as buses. Financial
JPAs with two member agencies, such as a citytarrédevelopment agency, are often
called public financing authorities (PFAs) or somefs "captive JPAs". These authorities
sell Marks-Roos bonds to finance public improveraglite a new jail, local golf course, or
parking lot. CDIAC estimatethat more than half of all JPAs formed since 19&e
Marks-Roos Act bondsr public improvements. As an example, the Asdamieof Bay

Area Governments (ABAG) is a 107-member JPA thigrsffinancing to its member
agencies, such as bond-pooling programs that fanaffordable housing, public works, and
construction expenses. It is also one of the feasJdWith more than 100 member agencies.

Insurance Pooling and Purchasing Discounts: JP#&sind insurance-pooling and reduced-
price purchasing options usually involve agengesh as school districts, that want to buy
insurance or supplies and equipment for their meragencies. When private insurance
companies raised their rates in the 1970s, manyoéshvithdrew from the commercial
insurance market and created joint powers agetzietain self-insurance by pooling their
funds. These JPAs continue to offer school distréetd other public agencies a cost-
effective alternative to commercial insurance.his arrangement, each member agency
provides money to the JPA, which controls the funds collective account. The deposited
funds earn interest, which finances the JPA’s dera and pays the member agencies’
claims. There are more than 50 self-insurance jwomters authorities as of 2007, the
Schools Insurance Authority being one.

Planning Services: Counties and cities also forfsJr planning purposes and to address
topics of regional importance. JPAs created fonipilag reasons typically work on regional
problems that go beyond county and city limits. TRAs usually bring together experts
from several agencies to develop regional or subnadjstrategies. These JPAs rely on
funding from their member agencies and in retuovigle services to their members. More
commonly known as Councils of Government (COG®s#regional planning agencies
jointly exercise the planning powers of countied aiies. COGs serve most metropolitan
regions, such as ABAG in the San Francisco Bay As¢ate law relies on COGs to prepare
regional housing needs assessments that direbbtigng strategies found in county and
city general plans. Many COGs also serve as melitapglanning organizations for federal
transportation plans.

Regulatory Enforcement: Regulatory joint powerseagnents, the least common type,
enforce regulations through an independent agenag an arrangement with other
enforcement agencies. These JPAs ensure that mewgpecies adhere to federal and state
laws and procedures by conducting educational sssyiformulating enforcement
procedures, and maintaining an oversight role. Sta¢e Parole Board, for example, entered
into a JPA with Stanislaus County to assist coghsriffs in monitoring parolees and
reporting and apprehending violators. Regulato®sI&lso enforce air pollution

regulations.

Financial Powers & Bond Authority




As with any government agency, a joint powers agemeds money to operate. Among JPAs there
are two popular funding methods: (1) creating &nexe stream, and (2) raising capital by issuing
bonds. JPAs enjoy a largely unique and valuablegpanvthat they can legally issue bowdghout

the need for voter approval.

Generally speaking, before counties, cities, amttigpdistricts can issue revenue bonds, they need
majority-voter approval. If its voters approve,rireelocal government could sell the revenue bonds
to private investors and use the resulting capitadluild a public facility, like a parking garagks

the principal and interest on the bonds becomeldaal officials could repay the private investors
with the revenues that they collect from the nevkipg garage. That's why this type of public debt
is known as a revenue bond.

State law allows a JPA to issue revenue bonds wtithater approval, provided that each of the
JPA’s member agencies adopts its own ordinanceeXample, a city would need majority-voter
approval to self-finance the expansion of its seplant with revenue bonds. But if the city and a
sanitary district created a JPA, the JPA coulddagbe revenue bonds without voter approval if the
city council and the district’s board of directsimply adopted authorizing ordinances. Those
ordinances face a 30-day period in which votersatgect by signing referendum petitions that
trigger an election. If there is no referendumtpmiior if the petition fails to qualify, the JPAr

sell the bonds and use the proceeds to build ingmnewts or buy equipment. In practice, referenda
are said to be a rare occurrence.

After California’s voters passed Proposition 138Y8, local governments saw property tax
revenues shrink at the same time their populatromth boosted demands for facilities and
services. Counties, cities, and special distriat$ thouble financing courtrooms, city halls, jadsd
other public facilities. The Legislature respondgdpassing the Marks-Roos Local Bond

Pooling Act (SB 17, Marks, Chapter 868, Statute$385), which allowed local agencies to form
JPAs that can sell one large bond and then loamtrey to local agencies. This practice, known
as bond pooling, saves money on interest rate$imanace charges.

JPAs that provide financing and sell bonds for ipldtagencies pay for their operations by
collecting fees from their member agencies fordA’s bond services. Bond transactions are
complicated and require skilled financial professils to ensure that the bond sales meet legal and
market requirements. Large JPAs providing finanagsistance hire financial experts and sell their
services to local agencies that want to issue baliriss also sell bonds to refinance their member
agencies’ debts. These JPAs will sell a bond aedhes proceeds to pay off a member agency’s
high-interest debt so it can assume a lower intelest.

According to CDIAC, as of 2007, JPAs have issu@38 bonds for securing more than $44.5
billion in debt since 1985.

In the 1990s, legislators became worried when asieall cities used the Marks-Roos Act to issue
bonds that exceeded their capital needs. As aty@sil998 the Legislature stopped the practice of
allowing so-called “roving JPAS” to issue bondgty for developments outside their member
agencies’ jurisdictions (SB 147, Kopp, ChapterStutes of 1998). More recently, the Legislature
in 2009 imposed greater reporting requirementdedlto "conduit financing" bond issuances by
JPAs because of a lack of transparency in the pso(@B 99, Senate Committee on Local
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Government, Chapter 557, Statutes of 2009). AofiSiPA-related legislation over the last ten years
is included in the Appendices.

VIIl. Looking Ahead

As a powerful tool for collaboration and finandiatlependence at the local level, we should expect
to see the utilization of joint powers agreementsease in the coming years.

And for good reason. JPAs have for decades besafaluool for localities to structure
cooperation, save money, provide better coordinsg¢edces, and access desperately needed
infrastructure funding, all of which can be a lifid for public entities in tight budgetary timesetY
JPAs may also be sought after because they peco@sa to municipal bond proceeds without the
complication of local elections, and are relativielys regulated compared to special districts.
Moreover, we should expect to continue seeing latyes authorizing certain non-governmental
entities to join JPAs. The demise of redeveloprageincies is also likely to drive successor
agencies to use JPAs as a new vehicle for develupaned there is already legislation pending to
that affect (SB 1156 Steinberg).

In that light, continued attention to tracking ancerseeing JPAs is an appropriate investment in
good government. Data collection on JPAs as a wéggpears to be incomplete and under-
resourced, filing compliance may be less than idwad oversight remains somewhat fragmentary.
Non-governmental entities continue to seek acaedRAs, and the Legislature will want to be
mindful that private entities do not unduly bené&fitm the privileges accorded to public entities
using JPAs. Many also remain concerned about teaaspy and potential profiteering in the
municipal bond market, and a related audit of tnanpnent JPAs by the Bureau of State Audits is
expected to be released later this year.

As joint powers agreements continue to increag@pularity among local governments, so too
should the quality of attention they receive frdra bversight community.

IX. Appendices
1. Text of theJoint Exercise of Powers Acovernment Code Sections 6500-6536

2. "Governments Working Together: A Citizen's Guiddtint Powers AgreementsSenate

Local Government Committ¢August 2007)
a. http://sgf.senate.ca.gov/sites/sgf.senate.ca.desBWTFinalversion2.pdf

3. 2001-2012 JPA Legislative Summary
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