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Date of Hearing: June 27, 2018

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
Cecilia Aguiar-Curry, Chair
SB 1215 (Hertzberg) — As Amended June 21, 2018

SENATE VOTE: 30-8

SUBJECT: Provision of sewer service: disadvantaged conitiesn

SUMMARY: Allows the regional water quality control boafdsgional boards) to order
provision of service to disadvantaged communitesed by onsite wastewater treatment
systems. Specificallyhis bill :

1) Defines the following terms:

a)

9)

h)

)

“Inadequate onsite sewage treatment system” assitegsewage treatment system that
has the reasonable potential to cause a violafigrater quality objectives, to impair
present or future beneficial uses of water, oraase pollution, nuisance, or
contamination of waters of the state;

“Affected residence” as a residence that may bgestibp provision of sewer service
pursuant to the program established by this bill;

“Affected resident” as a resident or property owokean affected residence;

“Disadvantaged community” as a community with anwal median household income
that is less than 80% of the statewide annual mduiasehold income;

“Annexation” as the inclusion, attachment, or aidditof territory to a city or district;

“Extension of service” as having the same meanigrascribed in local agency
formation commission (LAFCO) law;

“Onsite sewage treatment system” as an individisgas$al system, community
collection and disposal systems, and alternatilectmn and disposal system that use
subsurface disposal that is not operated by a bugehcy or utility regulated by the
Public Utilities Commission,;

“Provision of sewer service” as the provision ofvee service to a disadvantaged
community by any of the following processes:

i) Annexation where the receiving sewer system iseaiapdistrict; and,
i) Extension of service where the receiving seweresyss a city or county.

“Receiving water system” as the sewer systemgfatides service to a disadvantaged
community pursuant to this bill; and,

“Special district” as defined in LAFCO law.



2)

3)

4)

5)
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Provides that where a disadvantaged communitysideats of a disadvantaged community
are served by one or more inadequate onsite semneajement systems, the regional board
may order the provision of sewer service by a k@egisewer system to the disadvantaged
community, or to all or a portion of the area witlihe disadvantaged community. The
regional board may set timelines and performancasomes to facilitate completion of the
provision of sewer service.

Specifies that before ordering the provision of segervice, the regional board shall do all
of the following:

a) Encourage voluntary annexation or extension ofiseyv
b) Consider other enforcement remedies, as specified;

c) Consult with, and fully consider input from, théeneant LAFCO regarding the sewer
service in the affected area, the recommendatmmisniproving service in a municipal
service review, and any other relevant information;

d) Consult with the State Water Resources Control 8¢8WRCB);

e) Consult with, and fully consider input from, the#b government with land use planning
authority and environmental health oversight oweraffected area, particularly
regarding information in the general plan;

f) Notify the potential receiving sewer system ane&td residents within the
disadvantaged community, and establish a reasodaht#line of no less than six months,
unless a shorter period is justified, for the posgmeceiving sewer system and the
affected property owners to negotiate annexatigtension of service, or another means
of providing adequate sewage service;

g) During the six month negotiation period, provideheical assistance and work with the
potential receiving sewer system and the affeateients to develop a financing
package that benefits both the receiving seweesysind the affected residents by fully
addressing the receiving sewer system’s plannidgcapital costs and the affected
residents’ connection costs;

h) Hold at least one public meeting at the initiatadrthe process in a place as close as
feasible to the affected areas. The regional behatl make reasonable efforts to
provide a 30-day notice of the meeting to the affécesidents and all affected local
government agencies and sewer service providdrs.mieeting shall provide
representatives of the affected residents anddtenpal receiving sewer system an
opportunity to present testimony. The meetinglgtralvide an opportunity for public
comment.

Requires the regional board to provide opportutdtgubmit comments by mail or electronic
mail during the 30-day notice period and for astemne week after the public hearing.

Authorizes the regional board, upon a showing @fdgcause, to extend the six month
negotiation period at the request of the potentiegiving sewer system, the affected
residents, or the LAFCO with jurisdiction over @wver system.
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6) Specifies that upon the expiration of the six marggotiation period, the regional board
shall do the following:

7)

8)

9)

a)

b)

Consult with the potential receiving sewer system the affected residents; and,

Review both the written comments and comments vedailuring the public meeting.

Requires that, before ordering the provision ofeseservice, the regional board shall find all
of the following:

a)

b)
c)

d)

One or more affected residences are served byagleguate onsite sewage treatment
system;

Reasonable efforts to negotiate voluntary annematrextension of service were made;
The provision of sewer service is appropriate @otinically and economically feasible;

There is no pending LAFCO process that is likelyesolve the problem in a reasonable
amount of time;

The provision of sewer service is an effective eost-effective means to address the
inadequate onsite sewage treatment system; and,

The capacity of the proposed interconnection ne¢al@edcomplish the provision of
sewer service designed to serve the disadvantamedhonity, as determined by the
regional board.

Requires the SWRCB to, upon the issuance of amaglmward’s order requiring provision of
sewer service, to do all of the following:

a)

b)

c)

As necessary and appropriate, make funds availapte appropriation by the
Legislature, to the receiving sewer system forcb&ts of completing the provision of
sewer service, including, but not limited to, comgetion for any capacity lost as a result
of the provision of sewer service, by paying theereing sewer system’s capacity
connection fee at the rate it charges others, giogiadditional capacity is needed as a
result of the provision of sewer service, and payayal fees;

Ensure payment of standard LAFCO fees caused biyethenal board’s order.
Additional costs or fees related to consolidatiaoluding, but not limited to, other
public works costs or upgrades, shall not be ugetkkay the provision of sewer service
required by the order; and,

Coordinate with the appropriate LAFCO and otheevaht local agencies to document
the change of organization.

Specifies that if capacity beyond what is neededdémsolidation is provided, the SWRCB
shall retain its rights to use additional capauitthout paying additional capacity charge fees
for five years, unless it releases those rightsriting.
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10)Provides that the funding is available for the gahpurpose of providing financial
assistance for the water infrastructure needethfprovision of sewer service and does not
need to be specific to each individual project.

11)Requires the SWRCB to provide appropriate finanzssistance for the provision of sewer
service. The SWRCB'’s existing financial assistaguaielelines and policies shall be the basis
for the financial assistance.

12) Specifies that the receiving sewer system shallnaease charges on existing customers
of the receiving water system solely as a consempiehthe provision of sewer service,
unless the customers receive a corresponding lbenefi

13)Prohibits the receiving sewer system from chargaigs to newly absorbed customers of the
receiving system that are higher than those negegsarovide the sewage service.

14)Specifies that LAFCO law does not apply to an actaken by the SWRCB or regional
board, pursuant to this bill.

15)Authorizes the SWRCB to develop and adopt policsough the adoption of a policy
handbook, which provides a process by which memifieasdisadvantaged community may
petition the regional board for consideration af\psion of sewer service.

EXISTING LAW :

1) Existing federal law, under the Clean Water Act:

a) Establishes the structure for regulating dischaojgmllutants into the waters of the
United States and regulating quality standardstioface waters.

b) Makes it unlawful to discharge any pollutant frormpant source into navigable waters,
unless a permit was obtained.

c) Provides that the National Pollutant Discharge Elation System (NPDES) permit
program controls discharges. Point sources apeedésconveyances, such as pipes or
man-made ditches. (Individual homes that are cctiedeto a municipal system, use a
septic system, or do not have a surface dischargetneed an NPDES permit;
however, industrial, municipal, and other faciktimust obtain permits if their discharges
go directly to surface waters.)

2) Authorizes states to implement and enforce the NPP&mit program as long as the state’s
provisions are as stringent as the federal req@nesn

a) In California, the SWRCB is the delegate agencpaasible for the NPDES permit
program.

3) Existing state law:

a) Establishes, under the Porter-Cologne Water Qualiytrol Act (Porter-Cologne),
the SWRCB and regional water quality control bodrdgional boards) to preserve,
enhance, and restore the quality of California’seweesources and drinking water
for the protection of the environment, public hieaind all beneficial uses, and



b)
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to ensure proper water resource allocation andiefii use, for the benefit of present
and future generations.

Provides, under the California Safe Drinking Waket, for the operation of public water
systems and imposes on the SWRCB various respbtasgand duties, including
authorization to:

i) Order consolidation with a receiving water systehere a public water system or a
state small water system, serving a disadvantagenunity, as defined,
consistently fails to provide an adequate supplyadé drinking water, as specified,;
and,

i) Order the extension of service to an area that doekave access to an adequate
supply of safe drinking water so long as the extemef service is an interim
extension of service in preparation for consoliiatias specified.

Enacts the Cortese-Knox-Hertzberg Local GovernRauirganization Act of 2000,
which:

i) Controls how local officials change the boundadgsities and special districts,
putting LAFCOs in charge of the proceedings; and,

i) Directs LAFCOs to ensure that services are effettiand efficiently delivered, and
local governments can only exercise their powedspovide services where allowed
to by LAFCO, including the formation of new citiaad special districts,
modifications of existing boundaries, and dissolusi of unsustainable special
districts.

FISCAL EFFECT : According to the Senate Appropriations Committees bill contains
the following:

1)

2)

3)

SWRCB administrative costs of approximately $600,002019-20 and 2020-21, and
$750,000 ongoing annually thereatfter for staffdentify communities in need of service
extensions and connections, facilitate negotiatfonsoluntary annexations or service
extensions, hold public meetings, conduct implest#on activities to complete the
provision of service, and perform ongoing enforcetraetivities. (Waste Discharge
Permit Fund)

Unknown major costs in the millions, and potengiaier $10 million, to provide

financial assistance to pay for the infrastructueeded for the provision of sewer service,
to the extent negotiations for voluntary annexationservice extensions fail and the
SWRCB orders a local entity to provide sewer serviGeneral Fund)

Unknown reimbursable mandate costs. Staff estgrthi any state reimbursements
are not likely to be significant since local seevmroviders may charge customers for the
provision of sewer connections and service, andilhesquires the SWRCB to pay for
infrastructure associated with service extensiapen appropriation of funds by the

Legislature for that purpose. Any other costs acthjo state reimbursement would be
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dependent upon a determination by the Commissiddtate Mandates, to the extent a
local service provider incurs costs and files acsesgsful claim. (General Fund)

COMMENTS:

1)

2)

Wastewater Treatment and Regulation. Wastewater treatment in California centers on the
collection, conveyance, treatment, reuse and damdsvastewater. This process is
conducted largely by public agencies, though tleeealso privatized systems in places
where a treatment plant is not feasible. In Caiifs, wastewater treatment takes place
through 100,000 miles of sanitary sewers and aertt@n 900 wastewater treatment plants
that manage the roughly four billion gallons of veagater generated in the state each day.

However, there remain parts of California that domave access to a centralized wastewater
system where septic systems treat and disposestéwater from residential, commercial, or
industrial facilities in primarily rural areas thate not served by community sewers. Septic
systems (also called “onsite wastewater treatmestéms”) are underground wastewater
treatment structures, commonly used in rural anedmut centralized sewer systems. They
use a combination of nature and proven technologsett wastewater from household
plumbing produced by bathrooms, kitchen drains,landdry.

The SWRCB and the nine regional boards regulaterneptality in the state. Porter-Cologne
requires SWRCB and the regional boards to regdiatharges, including those from septic
systems and sewer systems, to ensure long-ternn guadéty protection.

Local Government Boundaries. The Cortese-Knox-Hertzberg Act creates a LAFCO in
each county to control the boundaries of citiesinty service areas, and most special
districts. The courts often refer to LAFCOs asltbgislature’s watchdog over boundary
changes. To plan for the future boundaries andceareas of the cities and special

districts, a LAFCO must adopt a policy documentdach city and district called a sphere

of influence. The LAFCO’s boundary decisions mustconsistent with the spheres of
influence of the affected cities or districts. 8ms must be updated at least every five years.

Local governments can only exercise their powedspaovide services where LAFCO
allows them to: within their boundaries (which aet by LAFCO), within their spheres

of influence but outside their boundaries (withheiization by LAFCO), and outside their
spheres to address a major threat to public hédlk extension is consistent with LAFCO’s
policies. The Legislature approved AB 402 (Dodthapter 431, Statutes of 2015, which
established a pilot program in Napa County andEanardino County that allowed the
extension of services outside a local agency’srepbiinfluence to support existing or
planned uses under specified conditions. A looakghment that wants to expand its
territory must ask LAFCO to annex new territoryoihe local government’s boundaries.

To determine spheres of influence, LAFCOs mustgairally conduct a “municipal service
review” (MSR) to inform their decisions. Among etitopics, MSRs must analyze and
make determinations about whether adequate pulrices are available to current and
future residents in the county, and whether sesvoceild be improved by governmental
reorganizations.
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Addressing Service DeficienciesLAFCOs, along with the planning agencies of sitad
counties, are supposed to ensure that servicedfaotively and efficiently delivered to all
communities throughout the state. Neverthelesaestommunities continue to lack
adequate public services, including safe drinkimgerand functioning wastewater systems,
often due to their low income status. In some gadese disadvantaged communities are
contained within a city but lack adequate waterawadtewater services. In other cases,
these communities are located in unincorporatealsar&hese “disadvantaged
unincorporated communities” can be remote andréan fother communities with better
public services, but at other times they are adyaiea city, special district, or county
service area that provides water or wastewatercasyv

In recent years, the Legislature has taken sestgpk to try to address some of the service
problems experienced by disadvantaged unincorpbratenmunities. SB 244 (Wolk),
Chapter 513, Statutes of 2011, aimed to preveiesditom carving out disadvantaged
unincorporated communities by generally prohibitampexations of small areas to a city if a
disadvantaged unincorporated community is contigweith that area. SB 244 also required
LAFCOs to include in the MSR a description of thedtion and characteristics of any
disadvantaged unincorporated communities withioomtiguous to the sphere of influence
and to consider the water, sewer, or fire protectieeds of disadvantaged unincorporated
communities within the sphere when considering tgglaFinally, SB 244 required cities
and counties to review the water and fire serveeds of disadvantaged unincorporated
communities in their general plans. SB 244 maéeasier for LAFCOs to identify boundary
changes and governmental reorganizations necessfixywater and sewer service problems
faced by disadvantaged communities.

Senate Bill 88. Subsequent legislation, SB 88 (Committee on Budgd Fiscal Review),
Chapter 27, Statutes of 2015, took this efforep $tirther by authorizing SWRCB to order
a consolidation of neighboring drinking water syssewvhere it is economically feasible in
order to address public health threats. SB 8®ksted an elaborate process for
consolidating water systems that requires mulfpilelic hearings, as well as consultations
with affected entities, such as the water systeimgogubsumed, the receiving water system,
domestic well owners, and the local government Veitid use authority over the area, and
the LAFCO.

Before ordering consolidation or extension of sexyiSWRCB must also encourage
voluntary consolidations or extension of serviansider other enforcement remedies, obtain
written consent from any domestic well owner, ana/le technical assistance to both
systems. The SWRCB must also make a series ahfiadincluding that:

a) Consolidation or extension of service is the mdfgticive and cost-effective means to
provide an adequate supply of safe drinking wated,

b) The capacity of the proposed interconnection ne¢gl@edcomplish the consolidation is
limited to serving the current customers of thessubed water system.

Under SB 88, SWRCB must pay the full cost of the eapacity, including replacing any
capacity lost as a result of the consolidationxbersion of service, providing additional
capacity needed as a result of the consolidatiaxtension of service, and legal fees. The
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SWRCB must also pay the LAFCO'’s costs and feegjwtely compensate the owners
of any privately owned subsumed water system, aonddmnate with the appropriate local
agency formation commission and other relevantl lagancies to facilitate the change
of organization or reorganization. SB 88 also itedd the consolidated water system
from increasing charges on existing customersefdiceiving water system solely as a
consequence of the consolidation or extensionrefe® unless the customers receive a
corresponding benefit. Cleanup legislation thetiyear added a few additional requirements
to the SB 88 process, including prohibiting feeslwarges on a customer of a subsumed
water system from exceeding the cost of consohidatie water system with a receiving
system or the extension of service to the aread=B(Wolk), Chapter 773, Statutes of
2016].

To date, SWRCB has completed two mandatory coretadias and initiated an additional
nine mandatory consolidations of 13 failing watgstems. SWRCB has also issued 230
informal consolidation letters indicating SWRCBfgent to initiate consolidation, which
have led to over 40 voluntary consolidations.

16)Bill Summary. This bill provides that where a disadvantaged comitywr residents

5)

6)

of a disadvantaged community are served by oneooe imadequate onsite sewage treatment
systems, the regional board may order the provisi@ewer service by a receiving sewer
system to the disadvantaged community. The regiooald may set timelines and
performance measures to facilitate completion efgtovision of sewer service. This bill
prescribes the process the regional board muswdl mandate that sewer service be
provided to a disadvantaged community, includirguneements to make specific findings,
consult with all affected stakeholders, allow fabpc engagement, and provide funding and
technical assistance. This bill exempts the ordaretxation or extension of sewer services
from LAFCO law. The Leadership Counsel for Justine Accountability is the sponsor

of this bill.

Author’s Statement. According to the author, “Wastewater quality anchking water

quality are inextricably linked. The fact is thatiilies in California — in 2018 — suffer with
inadequate services because of poor governmergiciesimade ages ago. It's time to correct
this to protect public health and our drinking wagepplies.”

Policy Considerations. The Committee may wish to consider the following:

a) Sure, but Will it Work? Inadequate sewer service is undoubtedly a probiiem
California. However, some avenues already exrstiéaling with this issue. With the
passage of SB 244, the Legislature required stlittyeoservice deficiencies in
disadvantaged unincorporated communities. LAFQ@$eoperly charged with
reviewing these services; it is one of their cargas. LAFCOs can make
recommendations about how to best fix those defuigs, including through annexation
or extension of service. SB 1215 says that thimtsenough and establishes a new
program for regional boards to bypass LAFCO to oasfmexations or extensions
of service.

b) To Annex or Not to Annex. Annexations and extensions of service are twiindis
changes of organizations that create two distintdt@mes. An extension of service is
when a local agency extends the provision of sesvio individuals that do not reside
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within the actual boundaries of that agency. Anexation is when the boundaries and
jurisdiction are changed to include territory, giyithe annexed residents full rights and
privileges as voters. In the case of a city anmgxihabited territory, all of the services
provided by the city, including, but not limited f@anning, zoning, and permitting
would have to be provided to the newly annexedviddals.

There are positives and negatives to simply extenséervices in place of a full
annexation. With an extension of service, thedessis outside of the local agency’s
boundaries are unable to vote in elections fordoarcouncil members. Some have
likened this process to taxation without repredesra Additionally, annexations are not
always popular. Many residents would rather livuésme of city boundaries in
unincorporated county territory because laws agdlations often differ. As this bill
bypasses the typical LAFCO process, which incligigsificant opportunity for public
engagement, it may be difficult to discern if amexation or an extension of service is
more appropriate.

Clarity. SB 1215 contains a number of terms and requirgsribat may be difficult to
implement. First, “inadequate onsite sewage treatsygstem” means an onsite sewage
treatment system that has tteasonable potential to cause a violation of water quality
objectives, to impair present or future beneficisés of water, or to cause pollution,
nuisance, or contamination of waters of the st bill does not define the term
reasonable or provide a specific process for hasvdétermination will be made.

Further, SB 1215 requires SWRCB to fully fund tlesvrcapacity and other costs of
ordering provision of service. Yet it is unclednether funds will be available for this
purpose, which entity determines costs for intenemtion, and whether the fees are
reasonable. Concerns have been raised that themulsstantial amount of ambiguity

in this bill's provisions, leaving open many quess regarding implementation. Such
ambiguity could lead to significant legal challeadem the entities themselves, as well
as current and future ratepayers.

Technical and Clarifying Amendments. The Committee may wish to consider the
following technical and clarifying amendments:

i) This bill prohibits the regional board from ordegia special district to simply extend
its sewer services and is limited to ordering &duhexation. The proposed
amendment will give the regional board the autigdotorder either an extension of
service or an annexation when the order involveseial district.

i) This bill only applies to annexations or extensiofiservices outside of an agency’s
boundaries, but does not address the situationerdnegsident already lives within
the jurisdiction of an agency that provides sevegvise. The proposed amendment
will allow for sewer service to be provided withgity, county, or special district
boundaries.

iii) This bill refers to consolidations in multiple pisions. The term consolidation
refers to the merging of two or more local agencidswever, this bill is focused on
onsite sewage treatment systems that are not tedudg a local agency. The
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proposed amendment will strike the term consolwtaéind replace it with the defined
term “provision of sewer service.”

iv) The proposed bill refers to LAFCO fees. To avadfasion with the fees associated
with providing sewer service, this amendment wifitead refer to LAFCO costs.

7) Arguments in Support. Supporters argue that, “Inadequate and failirgjterwastewater

8)

9)

treatment systems fail to treat and dispose ofeveatier before it is discharged into the
environment in hundreds of communities throughbatdtate. Untreated wastewater
contaminates soils and drinking water sources, ERggeople to nitrates and harmful
pathogens including fecal coliform and salmonellae threat of untreated wastewater is
greatest in the state’s lower income, unincorporatemmunities and mobile home
communities, but the threat exists even in incajeat areas still unserved by municipal
wastewater service.

“Many of the communities most threatened by inadégjwastewater service are within a
mile, a few hundred yards, or even a few yards fesusting municipal wastewater service
lines. While the solution is so close, it stilldés hundreds of communities and tens of
thousands of families as some cities and spea#iicts remain reluctant to extend their
services to neighboring homes and communities.

“SB 1215 builds on SB 88 which granted the sta@rth@uthority to incentivize and mandate
regional drinking water solutions to provide a tomhddress our state’s drinking water crisis.
This bill would use a similar structure: it wouldraplement available monetary incentives
for consolidation by granting the state board thharity to require a municipal wastewater
service provider to extend wastewater servicedoramunity reliant on inadequate onsite
wastewater treatment systems.”

Arguments in Opposition. None on file.

Double-Referral. This bill is scheduled to be heard in the Envinental Safety and Toxic
Materials Committee on June 26, 2018.



REGISTERED SUPPORT / OPPOSITION:
Support

Leadership Counsel for Justice and AccountabiiyOQNSOR]
California Coastkeeper Alliance

California Environmental Justice Alliance
California Institute for Rural Studies

Carbon Cycle Institute

Center for Climate Change and Health

Center for Community Action and Environmental Juesti
Center on Race, Poverty, and the Environment
Center for Sustainable Neighborhoods

Central California Asthma Collaborative

Central California Environmental Justice Network
Clean Water Action

Community Water Center

Diocese of Fresno

Environment California

Environmental Health Coalition

Plastic Pollution Coalition

RCAC

Sierra Business Council

Sierra Club California

The 5 Gyres Institute

Trust for Public Land

Opposition

None on file

Analysis Prepared by Jimmy MacDonald / L. GOV. / (916) 319-3958
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