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Date of Hearing: June 28, 2017

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
Cecilia Aguiar-Curry, Chair
SB 292 (Bates) — As Amended April 5, 2017

SENATE VOTE: 40-0
SUBJECT: Counties: contract legal counsel: auditor-paiter.

SUMMARY: Requires county boards of supervisors to obtadependent legal counsel to
assist a county auditor-controller who request$ sigsistance, if a county counsel or district
attorney would have a conflict of interest in reganeting the auditor-controller. Specifically,
this bill :

1) Expands existing law that governs instances in whicounty counsel or district attorney
would have a conflict of interest in representingpanty assessor or a county sheriff, by
requiring, upon request of a county auditor-cotegrol board of supervisors to contract with
and employ legal counsel to assist the auditorrotiat in the performance of his or her
duties in any case where the county counsel odigtgct attorney would have a conflict of
interest in representing the auditor-controller.

2) Allows a county auditor-controller to initiate ar parte proceeding before the presiding
judge of the superior court, after giving noticeghie county counsel or the district attorney,
in the event that the board of supervisors doesoatur with the auditor-controller that a
conflict of interest exists. The county counsetistrict attorney may file an affidavit in the
proceeding in opposition to, or in support of, #&uelitor-controller's position.

3) Requires a presiding superior court judge thatrdetes in any ex parte proceeding that a
conflict actually exists to also rule whether reganetation by the county counsel or district
attorney through the creation of an "ethical walappropriate, if requested by one of the
parties. The factors to be considered in thisrdatetion of whether an "ethical wall"
should be created are: equal representation; té\slpport; access to resources; zealous
representation; or, any other consideration tHatee to proper representation.

4) Requires the auditor-controller's office to payaten legal costs and all costs incurred in the
action by the opposing party if a court determitied the action brought by the auditor-
controller is frivolous and in bad faith, as spexdf

5) Requires a board of supervisors to immediately egnjggal counsel to assist the auditor-
controller if the presiding judge determines thabaflict of interest does exist, and that
representation by the county counsel or districiraey through the creation of an ethical
wall is inappropriate.

6) Defines "conflict of interest" to mean a conflidtioterest as defined in Rule 3-310 of the
Rules of Professional Conduct of the State Baraiff@nia, as construed for public
attorneys.

7) Provides that these provisions also apply to anyenbarought after an auditor-controller
leaves office if the matter giving rise to the néadindependent legal counsel was within the
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scope of the duties of the auditor-controller winl@ffice, and the auditor-controller would
have been authorized under this bill to requesagpintment of independent legal counsel.

8) Provides that, if the Commission on State Manddé&tsrmines that this bill contains costs
mandated by the state, reimbursement to local &gaad school districts for those costs
shall be made pursuant to current law governinig steandated local costs

EXISTING LAW requires a county board of supervisors, at thaesigof the county assessor
or county sheriff, to obtain outside counsel if tmeinty counsel or the district attorney would
have a conflict of interest in representing therisher assessor, pursuant to the provisions that
this bill would extend to such situations with aodicontrollers.

FISCAL EFFECT : According to the Senate Appropriations Commijttéknown, potentially
significant reimbursable costs (local funds/GenEraid) to counties to provide outside counsel
to the auditor-controller to the extent that ther@ussion on State Mandates determines that this
measure imposes a state-mandated local programexitant to which this requirement would

be triggered is unknown, but the costs for oneaimst could surpass $50,000 depending on the
complexity of the issue, the length of the serviezgiired, and if the matter includes litigation."”

COMMENTS:

1) Bill Summary. This bill requires county boards of supervigorsbtain independent legal
counsel to assist a county auditor-controller wéguests such assistance, if a county counsel
or district attorney would have a conflict of irgst in representing the auditor-controller.

This bill is sponsored by Orange County Auditor-@olher Eric Woolery.

2) Author's Statement. According to the author, "There have been irsann recent years
where conflicts have arisen between auditor-coler®bnd the board of supervisors of their
respective counties regarding questionable payntkatsoard requests the auditor-controller
(to) execute.

"The Orange County Auditor-Controller, the sponsb&B 292, has experienced two major
instances where he questioned whether paymenteseglby his board were legal. The

first questionable payment requested of Mr. Wootagurred when a member of the Orange
County Board of Supervisors who had previously ethan agreement not to take a pension
requested the county make his pension paymentaatively. When Mr. Woolery
guestioned the legality of the payments, the couatinsel, who had been appointed by the
board of supervisors, recommended that Mr. Woaleake the payments or face criminal
charges. Under current law, Mr. Woolery had no weageek outside legal counsel for an
opinion as to whether a payment for which he cdaddheld liable was in fact legal.

"On a second occasion, Mr. Woolery discovered migitmembers of the Board of
Supervisors had spent hundreds of thousands @rdaf county money on mass mailers
that appeared political in nature. The mailersuiesad individual supervisors and appeared to
violate mass mailing law. Mr. Woolery once agaih bt have access to an outside legal
opinion on whether making the payment for the segiyiillegal campaign material was
legal.

"These instances demonstrate the need for legisl#tiat will allow auditor-controllers to
have access to outside legal counsel in limiteclonstances where county counsel has been
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deemed to have a conflict of interest. SB 292gtts to solve this problem by adding
auditor-controllers to an existing list of counticials that may seek the advice of outside
counsel if an authorizing body deems there to legiéimate conflict of interest.”

Background. Existing law provides for county powers and goeace, including an elected
county board of supervisors, an elected countyif§han elected district attorney, and an
elected assessor. The powers of a county carbendxercised by the board of supervisors
or through officers acting under the authorityteé board or authority conferred by law. The
board supervises the official conduct of all couniftycers, particularly as their activities
pertain to the management and disbursement of@furids. The board of supervisors is
also vested with the constitutional authority topde for the number, compensation, tenure,
and appointment of employees.

State law creates additional county officers, idolg a county auditor and a county counsel.
The county auditor can be elected or appointece cunty counsel is appointed by the
board of supervisors and is the chief legal adwisdhe county. A county counsel may only
be removed by a grand jury or the board of supersifr cause, such as for misconduct,
malfeasance, or failing to perform his or her duty.

Under the State Bar of California's Rules of Preif@sal Conduct, a county counsel must
represent the interests of the entire county, &ateé taw specifically requires a county
counsel to prosecute or defend any action brouglot lagainst the auditor-controller
contesting the validity of a payment if the interefsthe county is not adverse. If a county
counsel has a conflict of interest because he@cahnot ethically represent both sides in a
disagreement between the board and county offtbatshave authority to act independently
of the board, the county counsel acts as the kdjakor to the board of supervisors.

In addition, existing law specifically requires @dbd of supervisors, at the request of its
sheriff or assessor, to hire outside counsel whercounty counsel or district attorney would
have a conflict representing the sheriff or theeassr. The board may ask a court to rule on:
(2) if a conflict actually exists, (2) if an "etlaktwall" may instead be established, and (3) if
the request by the sheriff or assessor was brdtigbtously. If the request was frivolous,

the sheriff or assessor must pay their own legsiisco

lllegal charges Existing law penalizes a government official wiays an illegal claim in
violation of the law by holding that officer persaly liable to the person damaged by that
illegal action. Existing law also penalizes anadf of the state or local government or any
other person charged with overseeing public momalysimprisonment in state prison, and
disqualifies that person from holding any publitic# if he or she makes fraudulent charges,
embezzles public funds, or willfully refuses or ¢grto pay over or transfer public money,
among other prohibited activities.

Office of County Auditor-Controller . County auditors serve as the chief accounting
officers for counties, allocating property tax reues and performing audits on county
departments, special districts, and joint powethaities. Counties may also create the
office of county controller, who is responsible fbe county’s bookkeeping and check
writing. Absent a designation to the contrary, dfffece of county controller is held by the
county auditor. State law permits counties to otidate the two offices into the office of
the county auditor-controller. County auditor-aotiers must perform specified audits
under state law, and county boards of supervisorsatso request other audits.
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Most county auditor-controllers are elected offigjdut county supervisors can convert the
position to an appointed one with majority votepmagval. The county auditor-controller is
appointed in 11 counties. General law counties awegolidate the auditor-controller's
duties with those of the tax collector and treaswrghin the elective or appointive office of
the director of finance. Charter counties havestiutional authority to assign the auditor-
controller’s statutory duties to other officersstructures.

Orange County Auditor-Controller . Orange County’s auditor-controller is electeche T
combined auditor-controller office came into beind 982, when the board of supervisors
consolidated the formerly independent functions msingle Office of Auditor-Controller.
Today, the county’s Auditor-Controller is responsifor conducting independent audits of
county departments, as well as basic bookkeepidgheack writing.

In 1994, Orange County became the largest munitypalU.S. history to file for

bankruptcy as a result of the mismanagement oftganmestments. In the wake of the
bankruptcy, investigators concluded that countyitautsiwere too close to their colleagues at
the county Treasurer-Tax Collector’s office, and Faled to oversee the latter’s
guestionable investments.

In recent years, press reports have documentedtdspetween the Orange County Auditor-
Controller and the board of supervisors, including:

a) Whether internal audits should be assigned to tiditdr-Controller or the county’s
Internal Audit Department;

b) A decision by the Auditor-Controller to withholdqms@on payments for a county
supervisor that the Auditor-Controller deemed gle@nd,

c) A 2016 decision by the Auditor-Controller to ha#tymnent for mailers that the Auditor-
Controller deemed in violation of Fair Politicaldetices Commission rules.

Existing law requires a county board of supervisopon request of the county assessor or
sheriff, to contract with legal counsel to asdigt assessor or sheriff with duties for which
the district attorney or county counsel would hawnflict of interest in representing the
assessor or sheriff. Existing law provides fordbanty assessor or sheriff to initiate an ex
parte proceeding before the presiding judge obtiperior court in the event the board of
supervisors does not concur with the assessoreviffsiinat a conflict of interests exists.
This bill would expand these provisions to applyite county auditor-controller.

Previous Legislation AB 783 (Daly) of 2015 would have given responigipfor internal
audits in Orange County to the auditor-controliher than the board of supervisors.
AB 783 was held on the Senate Floor.

State Mandate This bill is keyed a state mandate, which mehastate could be required
to reimburse local agencies and school distriatsniplementing the bill's provisions if the
Commission on State Mandates determines that theobtains costs mandated by the state.
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9) Arguments in Support. Orange County Auditor-Controller Eric Woolerpassor of this
bill, writes, "Under current law, if a county auatitcontroller is presented with an illegal
charge or claim from another government agencyemted official, the county auditor-
controller is subject to criminal liability if her she refuses to pay the illegal charge or claim.
If the county auditor-controller pays the illegakecge or claim, the county auditor-controller
is then personally liable.

"Existing law explicitly declares the county couhtgebe the legal advisor of the board of
supervisors, but the county auditor-controller eametain outside counsel without approval
of the board of supervisors. This produces anreiteconflict of interest when the board of
supervisors presents a potentially illegal chamgeam to the county auditor-controller.

SB 292 resolves this conflict of interest by allogithe county auditor-controller to utilize
the existing process that county assessors andycsheriffs use to seek independent
counsel."

10)Arguments in Opposition. None on file.
REGISTERED SUPPORT / OPPOSITION:
Support

Orange County Auditor-Controller [SPONSOR]

State Association of County Auditors

Auditor-Controllers of the following counties:
Alpine, Amador, Butte, Calaveras, Colusa, Del No#keDorado, Fresno, Glenn, Humboldt,
Imperial, Kern, Lake, Lassen, Madera, Mariposa, temo, Merced, Modoc, Mono,
Monterey, Napa, Nevada, Placer, Plumas, RiverSide,Benito, San Luis Obispo, San
Mateo, Santa Barbara, Santa Cruz, Shasta, Sieskay@i, Solano, Stanislaus, Sutter,
Tehama, Trinity, Tulare, Tuolumne, Ventura, Yologdaruba

Opposition
None on file

Analysis Prepared by Angela Mapp / L. GOV. / (916) 319-3958



