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Date of Hearing: July 1, 2015

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
Brian Maienschein, Chair
SB 562 (Lara) — As Amended June 16, 2015

SENATE VOTE: 36-0

SUBJECT: Infrastructure financing: City of Long Beach @ienter.

SUMMARY: Allows the City of Long Beach to use a publicvatie partnership procurement
(P3) method to develop a new civic center. Speaify, this bill :

1) Allows the City of Long Beach (City) to contractdaprocure the project (the revitalization
and redevelopment of the Long Beach Civic Cenfensuant to the following:

2)

a)

b)

d)

Requires the City to evaluate the project propasalslicits and receives and choose the
private entity or entities whose proposal is, @pmsals are, judged as providing the best
value in meeting the best interests of the City;

Allows the City to enter into a P3 through a cost&s agreement, design-build
agreement, design-build-finance agreement, pragaement, lease-leaseback, or other
appropriate agreements combining one or more nedgonents of the foregoing
agreements, with one or more private entities &wdry of the project;

States that the City retains the rights to terneihé project prior to project award should
the City determine that the project is not in tlestlinterests of the City or should the
negotiations with the private entity or entitieberwise fail;

Requires the contract award for the project to bheerto the private entity or entities
whose proposal or proposals are determined by itlyei@ writing, to be the most
advantageous by providing the best value in meghadpest interests of the City;

Provides that the negotiation process shall smadiji prohibit practices that may result
in unlawful activity, including, but not limited t@ebates, kickbacks, or other unlawful
consideration, and shall specifically prohibit céiyployees from participating in the
selection process when those employees have snslaip with a person or business
entity seeking a contract pursuant to the bills/mions that would subject those
employees to the general prohibition for conflittriderest contained in the California
Political Reform Act; and,

Requires the documents related to the project subgect to disclosure under the
California Public Records Act (CPRA), except thegempted from disclosure under the
CPRA.

Provides that the project is subject to complianite the California Environmental Quality
Act (CEQA), and that neither the act of selectingigate entity, nor the execution of an
agreement with the private entity shall requir@pdompliance with CEQA. Provides that
appropriate compliance with CEQA shall thereaftsour before project construction
commences.



3)

4)

5)

6)

7)

8)

9)

SB 562
Page 2

Requires the public portion of the project, atiafles, to be owned by the City, unless the
City, in its discretion, elects to provide for owsleip of the project by the private entity
through a separate lease agreement. Providethéhagreement shall provide for the lease
of all or portion of the project to, or ownership, bhe private entity or entities, for a term up
to 50 years. Provides that the agreement shaligedor complete reversion of the public
portion of the project to the City at the expiratiof the lease or transfer term.

Prohibits the private portion of the project froirg financed or developed by the public-
private partnership or otherwise using public aréaempt financing.

Requires the plans and specifications for the ptagecomply with all applicable
governmental design standards for that particafaastructure project. Requires the private
entity studying, planning, designing, constructidgyeloping, financing, operating,
maintaining, or any combination thereof, the prgjex utilize private sector firms for
studying, planning, designing, constructing, dep#lg, financing, operating, maintaining, or
any combination thereof, the project.

Provides that a facility, subject to the bill's yigdons and leased to a private entity during the
term of the lease, shall be deemed to be publiggsty for the purposes of identification,
maintenance, enforcement of laws, and for purposelims and actions against public
entities and public employees (the Government Glahat).

Requires all public works constructed, pursuarhé&obill's provisions, to comply with
statute regarding public works related to publickgcand public agencies contained in the
Labor Code.

Provides that the bill's provisions shall not bastaued to authorize the City use tidelands
trust revenues or any other applicable granting $ta general municipal purposes or any
other purpose unconnected with the public trust.

States that the provisions of the bill are sevesadahd provides, if any provision of the bill or
its application is held invalid, that invalidity @lhnot affect other provisions or applications
that can be given effect without the invalid prommsor application.

10)Defines the following terms:

a) "Best interests of the city" to mean a procurenpeatess that is determined by the city
to provide the best value and an expedited deligsengdule while maintaining a high
level of quality of workmanship and materials.

b) "Best value" to mean a value determined by objeatiteria that shall include a
combination of price, financing costs, featuresictions, performance, life-cycle
maintenance costs and abatement offsets, and gevelt experience.

c) "Business entity" means a partnership, corporatowther legal entity that is able to
provide appropriately licensed contracting, arditeal, engineering, financial,
operations, management, facilities maintenancep#mer services for development of a
new Long Beach Civic Center.
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d) "City" to mean the City of Long Beach and its depents, including the City of Long
Beach Harbor Department.

e) "Long Beach Civic Center" to mean the area bourmeBroadway, Pacific Avenue,
Ocean Boulevard, and Magnolia Avenue, containirg@amately 14.98 acres, and the
parcel on the south side df Btreet between Pacific Avenue and Cedar Avenue,
containing approximately 0.89 acres.

f) "Private entity" means an individual, businesstgntir combination of individuals and
business entities.

g) "Private portion of the project” to mean those plrof land within the Long Beach
Civic Center to be conveyed to a private entity dadeloped as residential, retalil,
hospitality, institutional, or industrial facilitee

h) "Project" to mean the revitalization and redeveleptrof the Long Beach Civic Center
with a new city hall, port headquarters, publicdity, and public park, public library, or
other governmental facilities.

i) "Public portion of the project” to mean those p&@é land within the Long Beach Civic
Center to be developed as a city hall, port headeysa public park, public library, or
other government facilities.

J) "Public-private partnership" to mean a cooperagirrangement between the public and
private sectors, built on the expertise of eaclngaythat best meets the city's needs
through the appropriate allocation of resourcekstiand rewards for the purposes of,
and, including, but not limited to, studying, plamy designing, constructing,
developing, financing, operating, maintaining, oy @ombination thereof, the project.

11)Makes a number of findings and declarations regarthie necessity and benefits of using a
public-private partnership to develop a new Longd@eCivic Center.

12)Finds and declares that a special law is necessaryhat a general law cannot be made
application within the meaning of Section 16 ofiéld IV of the California Constitution
because of the unique and special circumstancesusuting the existing Long Beach Civic
Center, and the need to immediately, quickly, dfidiently develop the project, and to
resolve property issues potentially delaying thegqmt.

EXISTING LAW :

1) Authorizes, pursuant to the California Infrastruet&inance Act, local government agencies
to use P3s for specified types of infrastructuiggemts, and requires P3 agreements to
contain a number of elements, including securitytiie construction of the facility to ensure
its completion.

2) Requires, for P3s, the governmental agency saolgiproposals and entering into agreements
with private entities for the studying, planningstn, developing, financing, construction,
maintenance, rebuilding, improvement, repair, @rapon, or any combination thereof, by
private entities for fee-producing infrastructurejpcts to ensure that the contractor is
selected, pursuant to a competitive negotiatiocgss.
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3) Defines "fee-producing infrastructure project” &e€-producing infrastructure facility” to
mean the operation of the infrastructure projedtotlity will be paid for by the persons or
entities benefited by or utilizing the project acility.

4) Allows projects to be proposed by the private grdiid selected by the governmental agency
at the discretion of the governmental agency, diogva a project to be proposed and
selected individually or as part of a related ogéat project.

5) Requires the competitive negotiation process ieatias the primary selection criteria, the
demonstrated competence and qualifications fostin@ying, planning, design, developing,
financing, construction, maintenance, rebuildimgpiovement, repair, or operation, or any
combination thereof, of the facility. Requires g&dection criteria to also ensure that the
facility be operated at fair and reasonable priogbe user of the infrastructure facility
services.

6) Prohibits the competitive negotiation process freguiring competitive bidding, and
prohibits the competitive negotiation process fiaotuding practices that may result in
unlawful activity, including, but not limited toebates, kickbacks, or other unlawful
consideration. Prohibits governmental agency eygae from participating in the selection
process when those employees have a relationstiipavgierson or business entity seeking a
contract under this section that would subjecter@®ployees to the prohibition for conflict
of interest contained in the California Politicadf@rm Act.

7) Provides, other than the criteria mentioned abaowkagpplicable provisions related to
providing security for the construction and comipletof the facility, that the governmental
agency soliciting proposals is not subject to atmgoprovisions of the Public Contract
Code, as specified, that relates to public procergm

8) Provides that infrastructure constructed by a peintity shall, at all times, be owned by a
governmental agency, unless the governmental agenity discretion, elects to provide for
ownership of the facility by the private entity thg the term of the agreement. Provides that
the agreement shall provide for the lease of tif@séties to, or ownership by, the private
entity for up to 35 years, and in considerationdfa, the agreement shall provide for
complete reversion of the privately constructedlifgdo the governmental agency at the
expiration of the lease at no charge to the govemiah agency.

9) Provides that the agreement between the governhageacy and the private entity shall
include compliance with CEQA. Provides that naitie act of selecting a proposed project
or a private entity, nor the execution of an agreetmvith a private entity, shall require prior
compliance with CEQA. Requires appropriate conmaéawith CEQA to occur before
project development commences.

10)Requires performance bonds as security to ensunpletion of the construction of the
facility and contractual provisions that are neaeg$o protect the revenue streams of the
project.

11)Requires adequate financial resources of the grieatity to design, build, and operate the
facility, after the date of the agreement.
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FISCAL EFFECT : None

COMMENTS:

1) Background on P3s and Lease-Leaseback Financing”.3s place a wide range of project
responsibilities and risks onto private entitiesns of which were traditionally borne by
public agencies alone. A typical P3 agreemens @ailthe private entity to design and build
a facility, and also to finance, operate and mairtaand in exchange, the private entity may
be entitled to tolls or user fees that the facidjgnerates, or may receive direct payments
from the government.

California law authorizes the use of P3s for Calirahe Judicial Branch, the High-Speed
Rail Authority, and local government agencies. A®Q (Aguiar), Chapter 1040, Statutes of
1996, known as the California Infrastructure Acttherizes local governments to utilize
private sector investment capital for carrying 'fae-producing infrastructure facilities.”

AB 2660 applies to cities, counties, school dissticommunity college districts, public
districts, county boards of education, joint powaughorities, transportation authorities, and
any public or municipal corporations.

Long-term lease-leaseback financing is one methatllbcal governments use as an
alternative to issuing general obligation bondpdg for public infrastructure. Under this
approach, a local government leases public properaythird-party that undertakes
improvements to the property and leases the imgrpveperty back to the local government.
The rights to receive the lease payments fromdbal lgovernment are used to secure debt
that was issued to pay for the costs of acquirmdjimproving the public property.

2) P3 Requirements for Local AgenciesUnder AB 2660, a local agency can contract with
private entities to study, plan, design, constrdetelop, finance, maintain, rebuild, improve,
repair or operate fee-producing infrastructureli@es. In order to use the P3 method,
existing law requires the governmental agency solgcproposals to use a "competitive
negotiation process"”, which does not require coitipebidding. As part of the agreement,
the local agency can also grant private partiel aitnership or lease rights to such facilities
for up to 35 years. Existing law for P3s requitempliance with CEQA, but provides that
"neither the act of selecting a proposed projec private entity, nor the execution of an
agreement with a private entity, shall require pdgompliance with CEQA™" and requires
"appropriate compliance with CEQA to occur beforejgct development commences."

Existing law for P3s requires the plans and speatifons for the project to comply with all
applicable governmental design standards for thdiqular infrastructure project, and
requires the private entity studying, planning,igiesg, constructing, developing, financing,
operating, maintaining, or any combination theréwod, project, to utilize private sector firms
for studying, planning, designing, constructingyeleping, financing, operating,
maintaining, or any combination thereof, the prbje& facility built using the P3 method
and leased to a private entity during the termheflease, according to existing law, shall be
deemed to be public property for the purposeseattification, maintenance, enforcement of
laws, and for purposes of claims and actions agpuidic entities and public employees (the
Government Claims Act). Existing law requiresplblic works constructed to comply with
statute regarding public works and public agencagained in the Labor Code.
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These P3 provisions, with one exception, have leasantially unchanged since their
enactment.

Author's Statement. According to the author, "The Long Beach City Hald Main Library
have been found to be seismically deficient. Uriderhybrid public-private partnership
model authorized by this bill, the City has the ogpnity to use existing budgeted dollars
that are currently spent on maintenance and offsitees to fund the construction of a new
Civic Center, potentially at no additional costhe taxpayer over what is currently paid,
adjusted for inflation. This financing mechanisnti allow the City to address public health
and safety concerns in the earliest possible tamed; and without significantly impacting
the City's General Fund or requiring a tax increase

"The public portions of the project include a nesismically safe Long Beach City Hall, Port
of Long Beach Headquarters and Main Library. Thegpe portions of the project include
transit-oriented mixed-used developments, higheselominiums and retail. All new
developments will be built on 15.87 acres of lamdowntown Long Beach under a Project
Labor Agreement and in accordance with the Cityard winning Downtown Plan."

Bill Summary. This bill allows the City of Long Beach to use @hy public-private
partnership procurement method to develop a neig center, and specifies the
requirements of the P3, by adding a new sectidavofight after the existing P3 statutes.
Many of the provisions in the bill are modeled aR& law for local agencies, with some
exceptions:

a) Competitive Negotiation Process. Current P3 law requires a "competitive negotiation
process" that utilizes, "as the primary selectioteda, the demonstrated competence and
gualifications for the studying, planning, desigeyeloping, financing, construction,
maintenance, rebuilding, improvement, repair, agrapon, or any combination thereof,
of the facility." The process does not require petitive bidding.

This bill, however, allows the City of Long Beachdvaluate the project proposals it
solicits and receives and to choose the privatiégyemtentities whose proposal is, or
proposals are, judged as providing the "best valueieeting the "best interests” of the
City. The bill defines "best interests" to megoracurement process that is determined
by the City to provide the best value and an expddielivery schedule while
maintaining a high level of quality workmanship andterials, and defines "best value"
to mean a value determined by objective critera finall include a combination of price,
financing costs, features, functions, performalifecycle maintenance costs and
abatement offsets, and development experience.

b) Term. Existing law allows the P3 agreement to providetiierlease of facilities to, or
ownership by, the private entity for up to 35 yeafis bill, however, allows a lease
agreement to provide for the lease of all or aipordf the project to, or ownership by,
the private entity or entities, for a term up toy&ars and requires the agreement to
provide for complete reversion of the public pantwf the project to the City at the
expiration of the lease or transfer term.

c) Contents of the Agreement.Current P3 law specifies that the contents of tre@ment
between the governmental agency and the privatey emist include provisions to
ensure a variety of issues — compliance with CEQA{ the private entity has adequate
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financial resources to design, build, and opetaeacility, authority for the
governmental agency to impose user fees (for fedyzing infrastructure'), and
preparation of an annual audited report accouriinghe income received and expenses
to operate the facility, among other requiremeiisis bill contains similar CEQA
requirements for the project, but does not reqoiiner items to be in the agreement
between the City and the private entity. Accordimghe sponsor, this is because a city
hall (like the one being proposed as part of tloggat) is not "fee-producing” and
therefore those provisions in P3 law are not applie to this project.

This bill is sponsored by the City of Long Beach.

5) Prior P3 Legislation. Recent legislation to alter the P3 statutes foallagencies include:

6)

a)

b)

AB 1261 (Caballero, 2007) would have made a nurobehanges to local government
P3 statutes, such as: extending the allowable jgased from 35 years to 50 years;
altering the criteria local governments must useelect a contractor; and, allowing
sanitary sewer systems, power transmission faslittnd power distribution facilities to
be constructed under P3 agreements. AB 1261 p#ssédommittee on a 7-0 vote on
April 18, 2007, but subsequently died on the SeRkder.

AB 878 (Caballero, 2009) was nearly identical to AB1. AB 878 was referred to this
Committee, but was never heard.

AB 164 (Wieckowski), Chapter 94, Statutes of 2Q&8uires the use of performance
bonds and payment bonds in local government infrefsire projects that are financed
through public-private partnerships.

Arguments in Support. Supporters argue that this bill will provide gregieoject stability
for the City's groundbreaking public-private deytent and will create much needed jobs,
revitalize downtown Long Beach and result in setsity safe government buildings that
will be used to serve public needs.

7) Arguments in Opposition. None on file.

REGISTERED SUPPORT / OPPOSITION

Support

City of Long Beach [SPONSOR]
Downtown Long Beach Associates
Port of Long Beach

Opposition

None on file

Analysis Prepared by Debbie Michel / L. GOV. / (916) 319-3958



